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OPINION

The defendant was convicted of second degree murder for the shooing homicide
of the victim, Toby Gibson, in June 2000. On June 22, 2000, the victim@ mother, Terri Tibbs
tried to reach him by telephonebut was unable to do so. She later spoketo his roonmate, who
told her tha thevictim had notbeen home tha day and had missed a softbdl game tha evening.
The next day, Ms. Tibbsand the victim@ girlfriend, Brandy Shannon,went to the Bartlett Fire



Depatment, where bath the victim and the defendant worked, and spoketo the defendant. The
defendant admitted to Ms. Tibbstha hewasthelast person known to have seen thevictim.

Bartlett Assistant Fire Chief Terry Wiggins was cutting grass a a basebdl field
located across the road from the defendant@® house on June22, 2000,when he heard a gurshot at
approximately 4:00 p.m. Mr. Wiggins stated tha nather he nor his son, who was hdping with
the grass, was able so see any source for the gundiot Later tha same day, the victim failed to
show up for a softbdl game, which was very unusid. When the victim also failed to arrive as
scheduled for work the following morning, Mr. Wiggins spoke with other firefighters on the
shift, induding the defendant. The defendant volunteered tha the victim had been at the
defendant@ hous during thetime that Mr. Wiggins and his son were cutting grass.

After learning tha the defendant was the last person to see the victim alive,
Bartlett Police Depatment Detective Kevin Thonpson interviewed the defendant, who told him
tha the victim had come to his house to collect a debt. The defendant also claimed tha the
victim then went to Wolf Chase Mall to Gbuy some steroids from someone.O The defendant told
Detective Thompson that the victim had asked him to follow him to the mall Qo be his backup.O
The defendant agreed and asked his friend Raoul Lagunato take him to themall. According to
the defendant, he went to the food court area, purchased a bottle of water, and when he did not
see thevictim, hetelephonel Lagunato pick him up. Bartlett Fire Department Lieutenant Tracy
Barnett confirmed that thevictim told him tha hewas going to the defendant@® house to collect a
debt.

Raoul Lagung who worked for the defendant renovaing houses, confirmed that
the defendant telephonel him and asked him to pick him up at Wolf Chase Mall on June 22,
2000. Severd days later, thedefendant agan telephonal Mr. Lagunaand asked him to give him
aridefrom Mr. Laguna3 mother® hous. When Mr. Lagunaarrived at his mother@ hous, he
noticed the work van tha the deendant used in his renovaing work parked in the driveway.
Later, Mr. Lagunanoticed a foul odor emanaing from the van and flies swarming around the
back of it. When the defendant came to retrieve the van, Mr. Lagunaattempted to follow him
buteventudly log sight of him.

During a search of the defendant@ residence and propety, Shdby County
Sheiff@ Depatment Reserve Deputy Barney Gardne discovered a shell casing and an area of
discoloration on the floor of a Qractor garage O Other officers located the defendant@ work van
in the paking lot of Advance Auto Parts, Qut off the padlodks on the back[,] and opened the
doors.O According to Memphis Police Officer Shan Tracy, the indde of the van Gmelled like
something was deadOand was covered in swarming flies. Officer Tracy aso observed Gome
pant tarps on thefloor [of thevan], and. . . aliquid subgance that was drying. We felt it was
probably bloodO Bartlett Police Lieutenant Doug Bailey confirmed tha Qu]pon stepping onto
the parking lot you could smell a very foul stench aroundthevan.O Lieutenant Bailey stated that
there were Qlark reddish staingOon awhite tarp and n thefloor of theinterior of thevan.O

On June 25, 2000, the defendant turned himself in to the Bartlett Police
Depatment. Two days later, the defendant, in the presence of his attorney, agreed to give a
statement to police. Lieutenant Bailey read into evidence a Gnemorandum of undestandingO



signal by the parties wherein the defendant agreed to reveal thelocation of the victim@ bodyin
exchangefor the State@® promise not to prosecute him for any crime more seriousthan second
degree murder. In his statement to police, the defendant claimed tha the victim became enraged
when the defendant was unable to pay him the entire anount of money he owed. According to
the defendant, he gave the victim $100and offered to go to the bank for more money, but the
victim was not satisfied with his efforts.  The defendant claimed tha the victim pushed him
Qoretty hard,Ocausng him to Gtep back a couple of stepsO At tha point he reached for his gun
and said, ONow, Toby, jud, you know, stop. Tha® enough. Id ge your mong/.O The
defendant stated that he Qvasn® going to shoot himObut the victim pushed him and then turned
aroundand tha Qhe gunwent off.O He recalled tha the victim Gell up againg the side of the
wall and it@ like hefell straightdown.O Of his next actions the defendant said:

| mean it was just crazy. . . . | mean, hell he® my friend. You
know? . ...l goou of thebarn and | look towards my hous and |

see my son looking throughthe window at the paio door and the
two dogsand | gtill ain@foundmy daughter. Anyway, o1, | don®
know what to do. . . . | know now | should of called and reported
it, butl jug saw everything | had jus going away, but| went in my
little storage building and got atarp outtha wasin there. It wasa
bluetarp and uh, there@ a big fuzzy rug thing that we used to keep
on our bed tha my daughtr camped out in the backyard . . . and
she had used it as a . . . mattress undeneath her deeping bag.
Anyway, that was outthere onthe back paio and it was al nasty. .

.. 1 gottha and| gotthetarp and | went back over and still | didn®
cal. ...l wrapped himupandl . . . tried to get some of the blood
tha was ontheground.. . . | told [my daughter and my son] to stay
in the hous. . . . | made a couple of phore calls then. . . . There
was aglove [on thekitchen counier] and | gotthegloveand| gota
uh, dish towel tha was on the counter. 1®n sweating pretty good

|®n getting nauseated. | can®think. . . . | couldn®think of what to
dothen and so anyway, | gotin hisvehicle and | drove outthrough
Ellendde. ... | caled aguytha worksfor me, Rg[o]ul, and. .. .|

told him . . . | needed him to come pick me up. . . . So he said,
QDK, Chief.O. . . . | drive over to Wolfchase. . . . | paked thetruck
and | got out and | wiped the sweat . . . and tears, | don®know
which, off the. . . stfee]ring whedl and the sedt. . . . | went to the
FoodCourt . . . . | bough abottle of water and uh, downed it. . . .

Ra[o]ul pulled up in his green van and | gotin and uh, he said,
QWha@ going on0 | said, ANothing, Y ou don®want to know.Q .

. We get back to the hous and | still got a problem. My good
friend@ dead. | killed him. | didn® mean to. . . . [B]ut he@ dead
and he@ in thebackyard and | gotrid of thetrudk, but! gtill got his
body.

Thedefendant stated tha he then put his children into his vehicle and drove them
to Sonic to get somethingto eat. From there, the defendant made two stopslooking for peroxide



to clean up thebloodin theshed. When hereturnad to his hous, he sent the children ingdewith
thefood, and after making an excuse about servicing oneof his rental houss, the defendant got
in his yellow van and drove toward the shed. He stated tha he believed it was Qoo lateOto
report the crime, and instead cho to place the victim@ bodyin thevan. He then drovethevan
to the house shared by Mr. Lagund3 sister and mother and locked it indde a fence behind the
houe. He returned home and went to work the following morning.

Two days later, Mr. Lagunacalled and asked the defendant to come and get the
van because Qtlhere@ [sic] flies and the van stinks.O The defendant went to pick up the van and
made the decison Qo dunpOthe victim. He then drove to a rural area and QiroppalOthe
victim@ body on the side of theroad. After leaving the van in a parking lot and borrowing $20
from Mr. Laguna the defendant drove around Gill tha night and the next morning and hdf the
dayObefore deciding to turn himself in. At the conduson of theinterview, the defendant added,
QO know yQ@ll are charging me with murder, but it wasn® murder. 1 can®even say | think, . . .
hel, it wasn®even self-defense. It wasan accident . . . .0

Tennessee Bureau of Investigaion Firearms Examing Steve Scott tested the
Glock 9 mm beonging to the defendant and foundthe handgunto be Gn prope working order.O
Agent Scott testified tha the weapon had three properly fundioning safeties and seven poundsof
trigger pull. Agent Scott explained that a (har triggeOrefers to a weapon with one poundor
less of trigger pull. Agent Scott confirmed tha the shdl casing foundin the defendant@ shed
had been fired fromthe Glock 9 mm.

Shdby County Medical Examiner Doctor OBrian Cleary Smith was present
during the recovery of the victim@ body, which was Qwrapped in [a] shespskin blanket in blue
tarp [and] tied with multiple wrapsOresting at the bottom of a steep culvert in rural Desoto
County, Mississippi. Thevictim suffered a single gundiot woundto the back of the neck, just to
the right of the midline O'he bullet went through the skin and the subautaneous tissues
undeneath. It fractured therightlateral or right side of thefirst cervical vertebra with intruson
of the bonefragments into the spind cand and laceration of the spind cord.O According to
Dodor Smith, the gunsiot would have been Gufficient to cause ingantaneous incapacitation
which meansthe person would be unonscious paralyzed, and it would jus then be a matter of
minutes before the brain died and then the organslike the heart and such would follow.O During
cross-examingion, Doctor Smith acknowledged tha the defendant@ description of the shootng
as accidental Qvould be congstent with the anatomic findingsthat were present at autopsyObut
clarified tha an intentiond gundiot would also be congstent with his findings Doctor Smith
also observed tha even immediate medical intervention would not have saved thevictim@ life.

Randdl Eugene Alberson, Sr., adriver with the Bartlett Fire Department, testified
that after learning tha the defendant had been arrested for the victim@ murder, hewent to thejail
to visit the defendant and Qo hear . . . wha really happened.G Mr. Alberson recalled tha the
defendant Qried for mog of the time he was talkingOand gave a description of the events
surrounding the victim@ desth that was nearly identical to tha he had provided to police.

1 Because Mr. Alberson was medically unavailable to testify at the defendant® second trial, the transcript of
the testimony he provided at thefirst trial was read into evidence.



According to Mr. Alberson, the defendant told him (point blank,00r es, | meant to shoot [the
victim], butl didn® mean to kill him. | loved him like a brother.O

At the conduson of thetrial, the jury convicted the defendant of second degree
murder. Later, the trial court imposd a 22-year sentence. In this apped, the defendant
chdlenges the sufficiency of the evidence, the admission of certain evidence, the propriety of the
jury ingruction on flight, and thelength of the sentence.

|. Suficiency of theEvidence

The defendant asserts that the evidence is inaufficient to suppot his conviction.
When an accused chdlenges the sufficiency of the evidence, an appdlate court® standard of
review is whether, after consdering the evidence in the light mog favorable to the prosecution,
any rationd trier of fact could have found the essential elements of the crime beyond a
reasonable doubt Tenn. R. App. P. 13(g); Jackson v. Virginia, 443 U.S. 307,324, 99 S. Ct.
2781,2791:92(1979) Sttev. Winters, 137 S\W.3d 641,654 (Tenn. Crim. App.2003) Therule
appliesto findingsof guilt based upondirect evidence, circumstantial evidence, or acombinaion
of direct and circumstantial evidence. Winters, 137 S\W.3d at 654

In determining the sufficiency of the evidence, this court should nather re-weigh
the evidence nor substitute its inferences for those drawn by the trier of fact. Id. a 655.
Questions concerning the credibility of the witnesses, the weight and value of the evidence, as
well as all factud issues raised by the evidence are resolved by the trier of fact. Stte v.
Cabbage 571 S.W.2d 832,835 (Tenn. 1978) Significantly, this court mug afford the State of
Tennessee the strongest legitimate view of the evidence contained in the record as well as all
reasonable and legitimate inferences which may be drawn from theevidence. Id.

Second degree murder is the knowing killing of another.O T.C.A. & 3913
210@)(1) (1997) O\ person acts knowingly with respect to a result of the person® condud
when the person is aware that the condud is reasonably certain to cause theresult.O T.C.A. & 39-
11-302() (1997)

In this case, the evidence established tha the victim was killed by a single
gunsotwoundto theback of the neck tha caused indantaneousincapecitation, followed shortly
by brain death and systemwide organ failure. Althoughthe defendant claimed that the shootng
was an accident, he did not call to report it to the authorities. Instead, he wrapped the victim®
body and hid it in a van. Over the ensuing days, the defendant took great pans to hide the
victim@ body and deflect sugpicion from himself. He admitted lying to police and to the
victim@ family about his meeting with the victim. Moreover, the defendant admitted to Mr.
Alberson tha, athoughhe had not meant to kill the victim, he had intended to shoothim durng
their altercation. Thejury, aswas its prerogdive, rejected the defendant® theory of the shooing
and foundtha he knowingly killed thevictim. The evidence adduced at tria fully suppots that
verdict.

[I. Admssion of Evidence



The questions presented by this defendant concerning the admissbility of
evidence rest within the sounddiscretion of the trial court and this court will not interfere with
the exercise of this discretion in the absence of a clear abuse appearing on the face of therecord.
See Statev. DuBose, 953S.W.2d 649, 652(Tenn. 1997) Statev. Van Tran, 864S.W.2d 465 477
(Tenn. 1993) State v. Harris, 839 SW.2d 54, 73 (Tenn. 1992) An abuse of discretion occurs
when thetrial court applies an incorrect legd standad or reaches a condusion that is Ollogical
or unreasonable and causes an injustice to the party complaining.O Stte v. Ruiz, 204 S.W.3d
772,778 (Tenn.2006)(citing Howell v. State, 185S.W.3d 319, 337 (Tenn. 2006); see also State
v. Shrley, 6 S\W.3d 243 247 (Tenn. 1999.

A. OMemorandumof Unda standing®

The defendant contends tha the Gnemorandum of undestandingOshould not
have been admitted into evidence because it was irrelevant and because Ot occurred during a
Charge Agreement.O

Relevant evidence is evidence Ghaving any tendency to make the existence of any
fact that is of consequence to the determination of the action more probable or less probable than
it would be without the evidence.O Tenn. R. Evid. 401 QAll relevant evidence is admissible
except as provided by the Conditution of the United States, the Conditution of Tennessee, these
rules, or other rules or laws of general application in the courts of Tennessee. Evidence whichis
not relevant is not admissible.O Id. at 402. However, Qd]lthoughrelevant, evidence may be
excluddl if its probaive value is subgantially outweighed by the dange of unfair preudice,
confugon of the issues, or mideading the jury, or by consgdeations of unduedday, waste of
time, or needless presentation of cumulative evidence.O 1d. at 403.

Here, thetrial court indicated that it would defer to the ruling of thetrial court in
the defendant@ first trial because the defendant had not offered any new reason that the evidence
should be excluded.2 Tha court ruled tha the memorandumof undestanding was relevant and
admissible. On direct appeal from the first trial, this court ruled tha Qt]he statement was
relevant to show tha the defendant did not divulge the location of the body and weapon out of
remorse. It was relevant to let the jury know tha his motives were not purely atruistic.O The
State asserts that we are boundby the Qaw of the caseOdodrineto adhae to this previousruling.
We agree.

Our supreme court addressed the Qaw of the caseOdodrine in great detail in
Memphis Publ@ Co. v. Tenn. Petroleum Undeground SorageTank Bd., 975 SW.2d 303 (Tenn.
1998)

The phrase Qaw of the caseO refers to a legal
dodrine which generally prohibits recongderation of issues tha
have already been decided in a prior apped of the same case. In
other words unde the law of the case doctrine an appdlate
court@ decision on an issue of law is bindng in later trials and

2 Thetrial judge from the defendant@ first trial had retired at the time of the second trial.



appedls of the same case if the facts on the second trial or apped
are subdantially the same as the facts in the first trial or appedl.
The dodrine applies to issues tha were actualy before the
appdlate court in the first appea and to issues tha were
necessarily decided by implication. Thedodrinedoes not apply to
dicta

Thelaw of the case dodrineis not a conditutional
mandae nor a limitation on the power of a court. Rather, itisa
longganding discretionay rule of judicia practice which is based
on the common sense recogntion tha issues previoudy litigated
and decided by a court of competent jurisdiction ordinarily need
not be revisited. This rule promotes the findity and efficiency of
thejudicia process, avoidsinddinite relitigation of the same issue,
fogers consstent results in the same litigaion, and assures the
obelience of lower courts to thedecisionsof appdlate courts.

Therefore, when an initia apped results in a
remand to the tria court, the decison of the appdlate court
establishes the law of the case which generally mug be followed
upon remand by the trial court, and by an appellate court if a
second appedl is taken from the judgmnrent of thetrial court entered
after remand. There are limited circumstances which may judify
recongderation of an issue which was issue decided in a prior
apped: (1) the evidence offered at a tria or hearing after remand
was subdantially different from the evidence in the initid
proceeding; (2) the prior ruling was clearly erroneous and would
result in a manifest injudice if alowed to stand; or (3) the prior
decision is contrary to a changein the controlling law which has
occurred between thefirst and second appedl.

Id. at 306. Inthis case, noneof thethree exceptionsto thedodrineare applicable. Theevidence
offered at the defendant@ second trial was nearly identical to tha offered at the first, the prior
ruling was not Qlearly erroneousOand there has been no change in the controlling law. In
congequence, the law of the case dodrine requires tha we adhee to our previousruling tha the
memorandumof undestanding was relevant and admissible.

As to the defendant@ contention that the memorandum of undestanding was
inadmissible because it was pat of a @hage agreement,Owe agree with the State that the
memorandum was not govaned by the provisons for the admissibility of statements made
dunng plea negotiations At the time he entered into the memorandum of undestanding, the
defendant had not yet been charged with any crime. Accordingly, the protections offered by
Tennessee Rule of Evidence 410 and Tennessee Rule of Crimind Procedure 11(6)(e), providing
tha statements made during plea negotiations are not admissible, are not available to the
defendant. See State v. Butler, 42 SW.3d 113 121 (Tenn. 2000 (holding tha statements made
by a defendant before he is charged are not goveaned by the rules regarding plea negotiations.



Moreover, there was no evidence that the defendant Gexhibited an actud subjective expectation
to negotiate a plea at the time of the discussion and whether the expectation was reasonable.O
Seeid. at 122 (citing United States v. Robeatson, 582 F.2d 1356,1366(5th Cir. 1978)). Thus the
defendant is notentitled to relief onthisissue

B. Videotapeof Recovery of Victim@ Body

The defendant also contendstha the trial court erred by permitting a videotape
recording of the recovery of the victim@ bodyto be shown to the jury because the evidence was
more prejudicial than probaive. The State asserts tha the Qecovery videoOwas Chighly
probaiveO because it Ghowed the lengths to which [the defendant] resorted to conceal Othe
victim@ body.

Orhe admissibility of authentic, relevant videotapes of the crime scene or victim
is within the sound discretion of the trial judge and his ruling on the admissibility of such
evidence will not be overturned withouta clear showing of abuse of discretion.O Van Tran, 864
SW.2d at 477 (citing State v. Teague 645S.W.2d 392,397 (Tenn. 1983). Wheretheprobaive
value of phobgraphic evidence outweighs the dange for unfair prgudice, the evidence is
admissible if relevant. Stte v. Banks, 564 S.W.2d 947,949 (Tenn. 1978) Stte v. Braden, 867
S.\W.2d 750,758 (Tenn.Crim. App.1993)

Here, the videotape was relevant to show the manner in which the defendant had
disposed of the victim@ body and doauments the defendant® efforts at concealing the crime.
Moreover, the videotape, athoughcertainly unpleasant, is neéther gruesome nor inflammatory.
We cannot say that its probaive value is outweighed by the dange of unfair prejudice. The
defendant is not entitled to relief onthisissue

[11. Jury Indruction on Flight

The defendant contendstha the trial court erred by indgructing the jury on flight
and theinference of guilt that may bejudified from such flight He contends tha theinstruction
lowered the State@ standad of proof because it allowed the jury to infer guilt from flight The
State argues tha theingruction was prope.

Thetrial court has aduty Qo give a complete charge of the law applicable to the
facts of a case.O Stte v. Harbison, 704S.W.2d 314, 319 (Tenn. 1986; see Tenn.R. Crim. P. 30.
To propealy chargethejury onflightas an inference of guilt, there mug be sufficient evidence to
suppot such indruction. Statev. Berry, 141SW.3d 549,588 (Tenn.2004) Sufficient evidence
suppoting such ingruction requires Gboth a leaving the scene of the difficulty and a subsquent
hiding out, evasion, or conaealment in the community.@® Stte v. Payton, 782 S.W.2d 490, 498
(Tenn. Crim. App. 1989) (quaing Roge's v. Stte, 455 SW.2d 182 187 (Tenn. Crim. App.
1970) (citing 22A C.J.S. Crimind Law = 625)). Our supreme court has hdd tha Q] flight
ingruction is not prohibited when there are multiple motives for flightOand tha (a] defendant@
specific intent for fleeing a sceneis ajury question.O Berry, 141 S.W.3d at 5809.

The evidence in this case suppots the giving of the flight indruction. The
defendant dumped the victim@ bodyinto a culvert and then drove aroundfor a day and a half by



his own admisson. We fail to see, and the defendant has not explained, how the flight
ingruction lowered the standad of proof. The single citation to State v. Shepherd, 862 S.\W.2d
557,567 (Tenn. Crim. App. 1992, provides little guidance as tha case does not address the
propriety of theflightingruction. Thedefendantis notentitled to relief onthisissue

V. Sentendng

Ashisfind complaint, the defendant chalenges the length of his sentence. When
a defendant chdlenges the length of a sentence, this court generally conduds a de novo review
of the record with a presumption tha the determinaions made by the trial court are correct.
T.C.A. 8 40-35401(d) (2003) This presumption, however, is conditioned uponthe affirmative
showing in the record tha the tria court congdered the sentendng prindples and al relevant
facts and circumstances. State v. Ashby, 823 SW.2d 166, 169 (Tenn. 1991) The burden of
showing tha the sentence is imprope is uponthe appdlant. Id. If thereview reflects thetrial
court propely consdered all relevant factors and its findings of fact are adequaely suppoted by
the record, this court mug affirm the sentence, Gven if we would have preferred a different
result.O Statev. Fletcher, 805S.W.2d 785 789(Tenn. Crim. App.1991) In theevent therecord
fails to demondrate therequired consideration by thetrial court, appdlate review of the sentence
ispurely denova Ashby, 823S.W.2dat 169

In making its sentencng determinaion in the present case, the trial court, at the
conduson of the sentendng hearing, was obliged to determine the propriety of sentenang
aternatives by consdering (1) the evidence, if any, received at thetrial and sentencdng hearings
(2) the presentence report, (3) the prindples of sentendng and arguments as to sentendng
aterndives, (4) the naure and characteristics of the crimind condud involved, (5) evidence and
information offered by the parties on the enhancement and mitigaing factors, (6) any statements
the defendant made in his behdf about sentenang, and (7) the potential for rehabilitation or
treatment. T.C.A. on 40-35-210a), (b); -1035); State v. Holland 860 SW.2d 53, 60 (Tenn.
Crim. App. 1993.

In arriving at the defendant@ sentence of 22 years, thetrial court observed tha the
State had indicated that no enhancement factors were applicable and did not, therefore, apply any
of the statutory enhancement factors found in Tennessee Code Annotated section 40-35-114.
The trial court did, however, find in mitigaion tha the murder was committed Qunde such
unusud circumstances tha it is unlikely that a sustained intent to violate the law motivated the
crimind condud,Osee T.C.A. © 40-35-113(11), and tha the defendant had no prior crimind
history, see id. @ 40-35-11313). Neverthdess, relying exclusvely on the Qhaure and
characteristics of the crimind condud involved,Othetria court increased the sentence from the
presumptive midpoint of 20 yearsto 22 years.

Thetrial court@® decision to enhance the sentence by two years without applying
any statutory enhancement factors was error. Althoughthetria court correctly observed tha it
was required to consder the nature and circumstances of the offense when setting the sentence,
theversion of the Sentenang Act goveaning the impostion of the sentence in this case provided
tha the sentence may only be inaeased upon a finding of one or more of the enhancement
factors foundin Tennessee Code Annofated section 40-35-114. See T.C.A. © 40-35-210(1997)



Spexifically, the Act provided tha (slhould there be mitigaing but no enhancement factors for a
Class A felony, then the court shall set the sentence at or b ow the midpoint of therangeO 1d. o
40-35210d). Because the tria court erred by inaeasing the sentence in the absence of
enhancement factors, our review of the sentence is purely de novo with no presumption of
correctness.

Before consdeing de novo the propriety of the 22-year sentence, we will
consder the defendant@ claim that thetrial count@ use of the pre-2005version of the Sentending
Act violated the ex pog facto provisions of the State and Federa Conditutions As the State
correctly points out, because the defendant was not sentenced pursuant to provisions enacted
after he committed the murder, there are no ex pod facto concerns The defendant was propely
sentenced unde the version of the Sentendng Act in effect at the time of his crime. Had the
defendant desired sentendng unde the 2005 amendment to the Sentencing Act, he could have
executed a waiver of his ex post facto protections See T.C.A. © 40-35-114 (Supp 2005)
compiler@ notes; see also Stte v. Robet Lamont Moss, Jr., No. M200600898CCA-R3-CD,
dipop.at 5n.1 (Tenn. Crim. App. Nashville, Dec. 4, 2007) No waiver appears in the record;
thus the sentence in this case was govened by the pre-2005amendments.

Turning to the propriety of the length of the sentence, we remain mindful tha the
sentence imposed upon our de novo review mug be compliant with the strictures imposd by
Blakely v. Washington, 542U.S. 296(2004) Cunnnghamv. California, 549U.S. _ ,127S. Ct.
856(2007) and Statev. Gomez, _ SW.3d__ ,No. M200201209SC-R11-CD (Tenn., Oct. 9,
2007) The State contendstha factors permitting enhancement on the basis of the defendant@
use of afirearm to commit the offense, see T.C.A. ©40-351140©) (1997) and on the basis tha
the victim@ body was treated with exceptiond crudty, see id. at (5), were admitted by the
defendant and suppoted by the evidence.

Althougha sentendng court may apply a statutory enhancement factor when the
factud basisfor doing so is admitted by thedefendant, see Blakely, 542U.S. at 303,therecord in
this case does not establish that the defendant made a judicial admission of the factud basis for
either enhancement factor. The defendant did admit in his statement to police tha he shot the
victim with a9 mm handgun In our view, however, this extrgjudicia statement does not satisfy
the requirements of Blakely. Similarly, athoughthe defendant acknowledged to police tha he
had wrapped the victim@ bodyin blankets and tarp and stashed it in his work van before driving
to aremote location and dunmping it in a culvert, these statements were made outside the confines
of any judicial proceeding and thus do not qudify as admissions for purposes of the Sixth
Amendment.

Because the defendant had no prior convictions and because no other
enhancement factors are applicable under a Blakely-Cunningham andysis, the defendant@
sentence cannot be enhanced past the presumptive sentence, which is the midpoint within the
range As indicated, the trial court applied two mitigating factors but did not give either great
weight We agree with the trial court tha ndther the defendant® lack of a crimind history nor
the fact tha the crime indicated no sudained intent to violate the law is sufficient to warrant a
sentence bdow the midpoint sentence of 20 years. In consquence, we modify the sentence to
20 vyears.



CONCLUSION

Theevidenceis sufficient to support the defendant@ conviction for second degree
murder. Because the trial court did not err in the admission of either the memorandum of
undestanding or the videotape of the recovery of the victim@ body, the defendant is not entitled
to relief on these evidentiary issues. The ingruction on flight and the inference of guilt it
provides was fully suppoted by the evidence and did not lessen the State@ burden of proof.
Findly, uponde novoreview of the sentence, we find that the sentence mus be modified to 20
years based uponthe holdingsin Blakely and its progeny. Otherwise, the judgmnent of thetriad
court is affirmed.

JAMES CURWOOD WITT, JR. JUDGE



