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OPINION
1. Facts

On Sundg, Augug 11, 2002,brothers Rubin and Larry Matthews were shotand killed at
their apartment complex in Memphis, Tennessee. At the Defendant@ trial for these murders, the
following evidence was presented: Ruthie Matthews, the victimsOmother, testified tha the
victims lived together and that shelast talked to Larry themorning hewas shotl Ms. Matthews,

11 Thevictims and some of the witnesses share a surname. Therefore, for cl arity, we have chosen to use their first
names. We mean no disrespect to these individuals.



who foundout aboutthe shooing while shewas still at Sunday® church service, said Larry was
killed ingantly,

but Rubin lived until Wednesday, Augug 14, 2002. Addressing her sonliving situaion, she
said Rubin lived with Larry to Qprotect himO because people would Gzome [into Larry@
apartment] and eat up thefoodand [usg] dopeO On cross-examinaion, Ms. Matthews stated she
talked to Rubin every other day. Shetegtified tha shedid not know Rubin and Larry were drug
addicts, but sheknew Larry was diagnosd with schizophrenia.

Bland Matthews, the victimsObrother, testified helast saw his brothers the Friday before
ther death. He visited them daily at ther apatment because Qhere [were] always alot of people
preying upon them, taking advantage and coming into ther apartment and illegd activity, or
doing thingsthat were not rightO Bland continued, saying, O was aware tha there was a lot of
activity with trying to sell drugs and jug tha [the people who visited] would bring stolen
merchandise, jugt anything that they could do, because they could run over Larry and Rubin.O
Bland said both Rubin and Larry were ove fifty years old, and Larry was diagnosed with
paranoid schizophrenia. He testified hedid notknow if Rubin and Larry used drugsbut said he
Onay have sugected it.O On cross-examindion, Bland testified tha, when he visited his
brothersGapartment in the past, there were a lot people coming to the door, and sometimes there
were too many people in the apartment for Bland to Qry to throw out of the home.O He said
Rubin and Larry had similar problems with people taking advantage of thar apatment at other
apartment complexes, Bland blamed Larry@ mental illness for his letting people take advantage
of him. Accordingto Bland, QRubin was physcally unzble to protect himselfOagang the people
who would force ther way into the apartment. He aso said tha he, Rubin, and Larry had all
called the police severa times for hdp expdling the people from their apartment. On re-direct
examindion, Bland further discussed wha hgppened at the apartment, saying tha people
threatened Rubin and Larry with violence, promised them activities involving Qertain girls . . .
that were of apretty base character,Oand did drugs Additiondly, Rubin was once (heaten pretty
bad[ly]Oby one of the people coming into his apartment, and he told Bland tha he wanted to
move. On re-cross examinaion, Bland testified that hedid notknow if Rubin or Larry were pad
to let people use thar apartment for drugs

Gabriel Teal, the Defendant@ ex-girlfriend and mother of his four-year-old daughter,
testified that she accompanied the Defendant to the apartment complex onthe morning of Augug
11, 2002. She said he was going to buy marijuanafrom a dedler named Torrick Lyles, whom
the Defendant was meeting via Teal@ connections, in an exchange tha had been plannal the
previousday. Teal said shedid not know how much money the Defendant had with him to buy
the marijuanabecause he hid the money in asock. She stated tha shelived with the Defendant
before and tha she had seen QargeQamounts of marijuanain the hous; however, she never saw
him buy or sell it. She also testified tha she never saw him smoke marijuana, but she did see
him with thousinds of dollars at the houe. She Qundestood [the Defendant] to be a drug
dedler.O Teal stated tha on Augug 11, she and the Defendant droveto the apartment complex in
his Lincoln Towncar, and he had a .38 caliber pistol, which he habitudly carried, in his front
pants podket. She said he also had a gun in the Towncar@ trunk, which he placed there that
morning. Teal stated tha, when they arrived at the apatment complex, she remained in the car
while the Defendant went indde the building, carrying his sock full of money. She said the
Defendant was in the apartment Qwo, or three minutesObefore he Game back out to the car with



his handsup.O She said hetold her GheyOrobbel him and that he looked scared, but, ingead of
driving away, he opened the car@ trunk, usng a bution on the driver@ side interior, and he
retrieved the gun. Tedl testified tha, as soon as the Defendant moved away from the trunk, she
ot out of the car and ranObecause shewas Gifraid.O Shesaid she heard Gimaller shots and then
... abig shotO Ted said the Defendant began calling her on her cell phoneimmediately after
the shots wanting to know where she was, but she did not tell him because she was scared. He
told her tha he thoughthe hurt somebodyO Later, Teal talked with the Defendant, but she
never asked him what hedid with the gunfrom thetrunk.

Teadl testified tha she origindly heard about the victimsOdesths from the police, who
talked to her in December 2002. She admitted lying to the officers and telling them shewas not
a the apartment complex tha day. She said she later talked to the police in August 2003 and
was honest with them then about wha she saw. Tea said tha, after the inddent at the
apatment, the Defendant panted his black Towncar gold.

On cross-examindion, Teal testified tha she had lived with the Defendant for three years
and tha she had never goneon a drug deal with him before Augug 11, 2002 She said a man
met the Defendant outside of the apatment and then led him indde but she denied seeing
anything else because sheremained in the car. When she talked with the Defendant later on the
phone (He had like arattle to his voice, you know, he soundel scared.O On redirect, Teal stated
tha the Defendant never asked her to call the pdice when he came outfromthe hous.

Rodney Davis, a brother of oneof the victimsOndghbors, testified that he boughtLarry
cigarettes. He stated tha Larry Gmoked drugs,Oand he let homeless people smoke drugs and
deep at his apatment. Davis recalled tha on Augug 11, 2002, he heard a gunsot at the
apatment complex. He said tha his sister, whose apartment it was, told him tha two men, one
of them bang Torrick Lyles, were at the door. The men stayed briefly in the apartment, and
after they left Davis went back to bed.

Officer Terry Butler, a parolman with the Memphis Police Department, testified that he
respondel to a call involving two male shooing victims. When he arrived on the scene, he
foundthevictimslyingin therear bedroom of theapartment. Officer Butler said hetaped off the
scenewith crime scene tape and gathered witnesses while he waited for the paramedics to work.
On cross-examination, Officer Butler stated tha Bland Matthews told him that his brothers were
known drug users.

Officer James Fitzpatrick, a police officer with the Memphis Police Depatment, testified
tha he coordinaed the crime scenefor this case. He foundshdl casingsin three locations in the
bedroom where the victims were shot, near the heating and air-conditioning units outside the
victimsOapatment; and in another apartment. Officer Fitzparick said the police developed the
Defendant as the suspect as early as December 2002, but they could not locate him. Fitzpatrick
stated the police used fedea prisone Torrick Lyles to find the Defendant. Teal, the
Defendant® girlfriend, came forward and told the police that she accompanied the Defendant to
the apartment complex for a drug deal, but he was robbel during the deal. She told them she
fled the scene as soon as she saw the Defendant reaching in the trunk for the gun. Officer
Fitzparick said the police did not find weaponsor other casingsor bullets at the apartment, but



they did find three casings bdonging to the assault weapon outside the apartment, near the air
conditiona. Additiondly, the police found no evidence to suppot the use of a handgun. On
cross-examinaion, Officer Fitzpdarick said that the police checked the paking lot, another
apartment that was shot, and the victimsOspartment for ammunition and casings

Officer Kay Turnmire, an officer with the Memphis Police Department crime scene
investigation unit, testified tha when she arrived at the crime scene, both victims had been
trangported to a hogital for treatment. Shetestified tha she did not find any casingsor bloodin
the kitchen, but there were casings on the bed and floor in the bedroom along with two bullet
fragments in thewall. Officer Turnmire stated tha the casingsbdonged to Gin assault rife, such
as an SKS [Chinese Assault Rifle], or an AK-470 She discussed the location of the different
casings and bullets, in addition to describing the location of furniture in the room On cross-
examinaion, Officer Turnmire testified tha in addition to the victimsOapatment, she aso
checked a neighboiing apartment for bullets because shots were fired at it; however, she did not
find any bulletsin tha apatment. When asked by the court, Officer Turnmire said she could not
degerminewhere the shooter was standing when he or she shot each bullet.

Officer William Woodad, an investigator with the Memphis Police Department, testified
tha in Octobe 2003,he hdped arrest the Defendant as a suspect in this case. Officer Woodad
explained tha the Defendant refused to waive his right to silence and his right to an attorney.
Officer Woodad then testified abouthow an SK'S Chinese Assault Rifle works, where Of you®e
gota cartridgein [thegun] and you just pull back . . . then you®e got. . . Ten roundsas fast as
you can pull the trigge.O Additiondly, the gun Ghoot a 7.62 by 39 bullet, which is. . . an
intermediate size cartridge but it@ a short range or within 200 yards and it pretty deadly.O
Moreover, hesaid abullet shotfrom such an assault rifle would travel at abouttwo thousand feet
per second.

On November 5, 2003 after waiving his rights, the Defendant gave a statement to the
Memphis police. Officer Connie Justice, oneof the officers at the Memphis Police Department
who took the Defendant@ statement, read it to thejury. In his statement to the police, after he
later waived his rights, the Defendant said he went to the apartment complex to buy marijuana
from a man named (Btank.O0 When the Defendant went into the apartment to ingpect the
marijuana, the four people in the room OQut a pistol to [his] head . . . [and] laid [him] down on
thefloor.OOHe claimed they robbed him of his $7400and his handgunhekept in his podket. He
was eventudly allowed to leave the apartment, at which point, he O@ot a 50 round[SKS] out of
[hig] trunk and ran back up to the door . . . [he] was looking for them.OO The Defendant
admitted entering the rear of the apartment and shooing both of the men who robbel him. He
stated that after shooing them, he left the scene He aso told the police tha he sold the SKS
Chinese Assault Rifle in Chicago about six months after he killed the victims and panted his
Towncar gold two months after theinddent.

Dr. O®rian Cleary Smith, the dodor who performed the autopses on the victims,
testified tha Larry Matthews tested negative for drugsand had a Gninimal amouniOof acoholin
his system. Larry had an entrance wound from a bullet on his uppe stomach, which exited
throughhis lower back, and an exit woundnear hisgroin area. He also had two entrance wounds
on the back of his body. Dr. Smith explained each entry and exit woundand showed X-rays of



the victim@ torso and pdvic region, which depicted the bullet fragments in the body. Dr. Smith
testified tha hethoughtL arry was shot three times and tha either Qhe shots going from the front
of theabdomen out thelower backOor Qhe gunsotwound. . . highe up ontheback of theright
thigh tha crossed over to the left buttock aso went throughthe pdvis causing bleeding of the
large blood vessdl thereOwas thefatal shot

Dr. Smith then testified aboutthe autops/ of Rubin Matthews. Rubin tested negaive for
both alcohol and drugs Rubin suffered a grazing woundfrom a bullet on his left arm, with the
bullet traveling from his elbow down to hiswrist. Rubin suffered another entrance woundon his
left sde and had an exit woundon the back of his right thigh. Rubin was also shot on the | eft
sideof his bodyand his uppe middle thigh area. Theshotto theleft side of hisbodyresulted in
major abdonind surgery before his death. Dr. Smith then discussed Rubin@® entrance and exit
woundson his lower |eft leg, followed by his addressing the exit woundon back of hisleft thigh.
The fifth entry wound Dr. Smith discussed was in the abdonen, but, due to the surgica
intervention, there was no exit wound Dr. Smith testified tha Rubin was shot five times and
tha he Qlied as a result of multiple high velodty gun$ot woundsOwith the shots to the
abdonen and the thigh being fatal. On cross-examinaion, Dr. Smith listed the organ and
internd damage doneto both victims by thebullets.

Torrick Lyles testified, as a defense witness, tha he was involved with a marijuanadrug
deal with the Defendant on Augug 11, 2002. Lyles said that he met the Defendant outside the
apartment, and they walked inside togeher. Lyles said he Qook [the Defendant@] gun off of
him,Oand then oneof the victims robbel the Defendant and went into the back of the apartment.
Lyles stated tha he knew the marijuana was fake when, at the deal, the Defendant asked to
smell it and another person at the apartment put a gunto the Defendant@ head. The Defendant
then left the apartment with hishandsraised. Lyles admitted shooting at the Defendant atotal of
six times, as the Defendant was getting into his car, because [he] didn®feel safe,Oand then the
Defendant shot back at them. Lyles said tha he then went into another apartment to get a new
shirt, and he saw (Qthe Defendant] . . . dischaging his gunO Lyles said he next saw the
Defendant leave the apatment complex in his car. He said tha he went to the apartment where
the Matthews brothers were, called 911, and stayed there until the ambulance arrived. On cross-
examinaion, Lyles said onevictim was Qaying in the bedroom and the other brother was laying
in the [apartment®)] doaway.O He also said the MatthewsOapartment was a Qirug hous.O Lyles
admitted heis serving nearly thirty yearsin prison for afedera drug conviction. He said hewas
in the apartment@ doomway when hefired five shots at the Defendant.

The jury foundthe Defendant guilty of two courts of first degree murder and the trial
court sentenced him to two life sentences, to be served consecutively. It is from these
convictionstha the Defendant now appedls.

II. Analysis

On appedl, the Defendant chalenges the sufficiency of the evidence for both of his first
degree murder convictions and, tied with that claim, heargues tha Qhe State failed to show that



thekilling . . . was without passion produced by adequae provocationO The State claims tha
the evidence sufficiently suppots first degree murder.

When an accused chdlenges the sufficiency of the evidence, this Cout@ standad of
review is whether, after consdering the evidence in the light mog favorable to the State, Quny
rationd trier of fact could have foundthe essential elements of the crime beyond a reasonable
doubtO Jackson v. Virginia, 443U.S. 307,319(1979) (emphasis in origind); see Tenn. R. App.
P. 13(e); State v. Goodwin, 143S.W.3d 771,775 (Tenn. 2009 (citing State v. Reid, 91 SW.3d
247, 276 (Tenn. 2002). This rule applies to findings of guilt based upon direct evidence,
circumstantial evidence, or a combinaion of both direct and circumstantial evidence. State v.
Pendergrass, 13 SW.3d 389, 39293 (Tenn. Crim. App. 1999) A conviction may be based
entirely on circumstantial evidence where thefacts are Go clearly interwoven and connested that
the finge of guilt is pointed uneringly at the Defendant and the Defendant aloneO State v.
Smith, 868 SW.2d 561, 569 (Tenn. 1993) The jury decides the weight to be given to
circumstantial evidence, and Qt]he inferences to be drawn from such evidence, and the extent to
which the circumstances are congstent with guilt and incongstent with innoence, are questions
primarily for thejury.O State v. Rice, 184S.W.3d 646,662 (Tenn. 2009 (citationsomitted).

In determining the sufficiency of the evidence, this Court should not re-weigh or re-
evauae the evidence. State v. Matthews, 805S.W.2d 776,779 (Tenn. Crim. App. 1990. Nor
may this Court subgitute its inferences for those drawn by the trier of fact from the evidence.
State v. Buggs, 995S.W.2d 102,105 (Tenn. 1999) Liakas v. State, 286 S.W.2d 856,859 (Tenn.
1956) QQuestionsconcerning the credibility of witnesses, the weight and value to be given the
evidence, as well as al factud issues raised by the evidence are resolved by the trier of fact.O
State v. Bland, 958 S.\W.2d 651, 659 (Tenn. 1997); Liakas, 286 SW.2d at 859. O guilty verdict
by thejury, approved by thetrial judge accredits thetestimony of thewitnesses for the State and
resolves al conflictsin favor of thetheory of the State.O State v. Cabbage, 571S.W.2d 832,835
(Tenn.1978) State v. Grace, 493SW.2d 474, 476 (Tenn. 1973) The Tennessee Supreme Court
stated therationde for thisrule:

Thiswell-settled rule rests on a soundfounddion. Thetria judgeandthejury see
the witnesses face to face, hear thar testimony and observe thar demeanor onthe
stand. Thusthetrial judgeand jury are the primary ingrumentality of judice to
determine the weight and credibility to be given to the testimony of witnesses. In
the tria forum aoneis there human atmopheae and the totality of the evidence
cannotbereproduced with awritten record in this Court.

Bolin v. State, 405 SW.2d 768 771 (Tenn. 1966) (citing Carroll v. State, 370 SW.2d 523
(Tenn. 1963). This Court mug afford the State of Tennessee the strongest legitimate view of
the evidence contained in the record, as well as all reasonable inferences which may be drawn
from the evidence. Goodwin, 143 SW.3d at 775 (citing State v. Smith, 24 SW.3d 274, 279
(Tenn. 2000). Because a verdict of guilt agand a defendant removes the presumption of
innoence and raises a presumption of guilt, the convicted crimind defendant bears the burden of
showing tha the evidence was legdly insufficientto sugain a guilty verdict. State v. Carruthers,
35S.W.3d 516 557-58 (Tenn. 2000).



First degree murder is a premeditated and intentiond killing of another. T.C.A. © 3913
202@)(1) (2006) TheTennessee CodeAnnotated fully defines premeditation:

(PremeditationOis an act done after the exercise of reflection and judgment.
(PremeditationOmeans that the intent to kill must have been formed prior to the
act itself. It is not necessary tha the purpo< to kill pre-exist in the mind of the
accused for any definite period of time. The mental state of the accused at the
time the accused allegedly decided to kill mus becarefully consgdered in order to
determine whether the accused was sufficiently free from excitement and passion
to be capable of premeditation.

T.C.A. ©3913-202(d) (2006) Additiondly, the Tennessee Supreme Court foundthefollowing
circumstances sufficient for suppoting a finding of premeditation: the use of a deadly weapon
on an unamed victim; the paticular crudty of akilling; the defendant® threats or declarations
of intent to kill; the defendant@ procurement of aweapon; any preparationsto concedl the crime
undetaken before the crime is committed; destruction or secretion of evidence of thekilling; and
a defendant@ calmness after a killing. State v. Bland, 958 SW.2d 651, 660 (Tenn. 1997).
Furthermore, Gvidence of repested blows is relevant to establish premeditation, althoughthis
evidence aloneis not sufficient to establish premeditation.O State v. Sims, 45 S.\W.3d 1, 8 (Tenn.
2001)

In the light mog favorable to the State, the following facts, suppoting the Defendant
conviction on two counts of first degree murder, were presented. The Defendant plannead to buy
$740000 worth of drugsfrom an unknown seller. In preparing for this drug deal, he packed an
SK'S Chinese Assault Rifle in his trunk, and he carried a concealed handgunin his pants pocket.
He arrived at the apartment where the deal was plannal to occur, and he went ingde. After a
few minutes, heleft the apartment with his handsup in the air, walking towards his car without
anyonewalking behind him or shooing at him. He then went to the driver@ side of his car,
opened the door, pressed the button to release the trunk, walked aroundthe side of the car, and
retrieved the assault rifle. At tha point, he went back into the apartment and shot two unamed
men with the assault rifle. The men were in the rear of the apatment, in ther bedroom The
Defendant shot Larry three times, with two of the shots entering Larry@ back. The Defendant
shot Rubin, Larry® caretaker and brother, five times. The Defendant then fled the scene and
caled his girlfriend saying tha he might have Qhurt somebodyO The Defendant remained
missing for abouta year, and he panted the car and sold the gun. We condudethat these facts
are clearly sufficient to suppot his convictionsfor premeditated first degree murder.

Tuming now to address the Defendant@ claim tha the State failed to prove tha the
killings were without passion produced by adequae provoction, and therefore were voluntary
mandaughtr, we condude tha the State did not have to present proof specifically to negae
voluntary mandaughter. The Defendant was charged with first degree, premeditated murder, not
voluntary mandaughter. Of the state proves a premeditated and ddiberate killing of another,
meaning tha the state has proven the absence of passion or provoation, then unde [T.CA.] &
39-13-202, the defendant should be adjudgel guilty of first degree murder.O T.C.A. @ 39-13-211
(2006) Sentencing Comm@ Cmts. Premeditation is mutudly exclusive with passion producd
by adequae provoaion. See id. Because we condude tha the State proved the Defendant



committed first degree, premeditated murder, then it also proved tha the killings were without
passion produced by adequae provoaion. The Defendant is notentitled to relief onthisissue

III. Conclusion

We condude tha the Defendant@ convictions were suppoted by sufficient evidence.
Based on the foregoing reasoning and authorities, we affirm the judgments of thetrial court.

ROBERT W. WEDEMEY ER, JUDGE



