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OPINION
FACTUAL BACKGROUND

At the core of the certified questions presented to us in this case is whether, by virtue of
Tennessee's “legal disability statute,” Tennessee Code Annotated section 28-1-106 (2000), the
plaintiff’s minority tolls the three-year statute of repose for medical mal practice claims set forthin
Tennessee Code Annotated section 29-26-116(a)(3) (2000). The action from which these Rule 23
certified questions arose was filed in the United States District Court for the Western District of
Tennessee by Kathleen Calaway, on behalf of her minor daughter, Kaitlyn Calaway, against Jodi
Schucker, M.D., on September 13, 2002. The plaintiff alleges that on February 20, 1996, the
defendant performed negligently inthe course of the birthand delivery of theminor plaintiff, Kaitlyn
Calaway, resulting in severe and permanent injury to Kaitlyn. The plaintiff had filed a previous
negligence actionin 1997 in the Circuit Court for Shelby County, Tennessee, on behalf of the minor
plaintiff against Shelby County Health Care Corporation, d/b/a Regional Medical Center, and the
University of TennesseeMedica Group—but thedefendant inthe present controversy, Dr. Schucker,
was not joined to that case. The parties to the earlier lawsuit settled in 2002, and a release was
signed covering the defendants to that controversy but specifically reserving the plaintiff’s causes
of action against Dr. Schucker.

On August 4, 2004, the federal district court in the present case granted in part and denied
in part the defendant’ s motion for summary judgment. In partially denying the defendant’ s motion,
the court relied on dictain our decision in Penley v. HondaMotor Company, 31 S.W.3d 181 (Tenn.
2000). In Penley, we expressed our strong disapproval of the reasoning underlying the Tennessee
Court of Appeals’ decisionin Bowersv. Hammond, 954 SW.2d 752 (Tenn. Ct. App. 1997); yet we
permitted to stand itscentra holding that Tennessee’ smedical mal practice statute of repose doesnot
supersede or suspend the operation of thelegal disability statute, Tennessee Code Annotated Section
28-1-106, which tollsthe limitations period for minority by allowing the plaintiff to bring alawsuit
within the first year of hisor her magjority. On this basis, the federal court denied Dr. Schucker’s
motion for summary judgment on all the plaintiff’s claims other than for medical expenses.

But concerning the minor plaintiff’s medical-expense claims, the federal court granted the
defendant’ s motion for summary judgment. Relying on an unreported opinion of the United States
District Court for the Western District of Tennessee in McBridev. Shutt, No. 00-1302, 2002 W.L.
1477211 (W.D. Tenn. July 2, 2002), which in turn relied on Dudley v. Phillips, 405 S.\W.2d 468
(Tenn. 1966), the court concluded that because an action for a minor’s medical expenses both
belongs to the minor’ s parents and is separate and distinct from any cause of action for injuries to
the child, this cause of action was barred by the statute of limitations, Tennessee Code Annotated
section 29-26-116(a)(1), since it was filed beyond the statute’ s one-year limitations period.

The plaintiff requested that the federal court modify or amend its judgment because, in her
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view, it left unresolved the issue of whether the minor plaintiff could pursue an action against the
defendant for medical expenses incurred after she reached majority. We have never had occasion
to answer that question directly.

The defendant, given the lack of a definitive statement of law from this Court on the issue
of whether Tennessee' s medical malpractice statute of repose is tolled by the plaintiff’s minority,
also seeks clarification of our state’s law.

The partiesfiled ajoint motion in federal court to certify questions of law to this Court. The
federal court issued a certification order on November 24, 2004, which was filed with us on
December 1, 2004. The certification order did not designate either party as the movant. We also
granted the respective motions of the Tennessee Medical Association and the Tennessee Trial
Lawyers Association to file amicus curiae briefsin this case.

Thefollowing four questionswere certified by the federa court and accepted by this Court:

(1) Does aminor child have a personal claim for medical expenses arising
from an injury caused by the fault of another when the claim of the child’ s parent for
such medical expensesis barred by a statute of limitation or repose?

(2) Does a minor child who is injured have a personal claim for medical
expenses accruing after the age of maority?

(3) Isthe three-year statute of repose for medical malpractice in Tennessee
Code Annotated section 29-26-116, which contains no exception for minority, tolled
during a plaintiff’s minority?

(4) 1s aphysician defendant denied equal protection of the law wherein an
exceptionto the statute of repose contained in Tennessee Code Annotated section 29-
26-116 is created for minority in medical malpractice cases, while no similar
exception exists in product liability and construction cases?

Starting with thethird question, and for thereasonsthat follow, weanswer that the plaintiff’s
minority doesnot toll Tennessee’ smedical mal practi ce statute of repose, Tennessee Code Annotated
section 29-26-116(a)(3). Consequently, our answer to the first question is that a minor child’'s
personal claims for medical expenses arising from a medical malpractice injury is barred by the
statute of repose; and as to the second question, we answer that if the child's persona claims are
barred by the statute of repose, that action cannot be brought by the child upon reaching majority.
Finally, because our answer to the third question renders the fourth question moot, we decline to
answe it.

STANDARD OF REVIEW



The touchstone of this Court’ srole in statutory interpretation “is to ascertain and give
effect to the legidative intent without unduly restricting or expanding a statute’ s coverage beyond
itsintended scope.” Houghton v. Aramark Educ. Res., Inc., 90 SW.3d 676, 678 (Tenn. 2002)
(quoting Owens v. State, 908 S.W.2d 923, 926 (Tenn. 1995)); see dso State v. Flemming, 19
S.W.3d 195, 197 (Tenn. 2000); State v. Butler, 980 S.W.2d 359, 362 (Tenn. 1998). We
determine intent “from the natural and ordinary meaning of the statutory language within the
context of the entire statute without any forced or subtle construction that would extend or limit
the statute’s meaning,” Flemming, 19 S.W.3d at 197 (citing Butler, 980 S.W.2d at 362), and if
the language of a statute is clear, we must apply its plain meaning without a forced interpretation.
Mooney v. Sneed, 30 S\W.3d 304, 306 (Tenn. 2000).

ANALYSIS

This case presents us with our first direct opportunity to address the question whether the
minority provisions of Tennessee's legal disability statute, Tennessee Code Annotated section
28-1-106, toll the medical malpractice statute of repose, Tennessee Code Annotated Section 29-
26-116(a)(3). The plaintiff contends, on the basis of several decisionsissued by lower state
courts and one federal district court, that minority tolls the three-year statute of repose. The
defendant argues, largely on the basis of statements we made in two recent cases, Penley v.
Honda Motor Company, 31 SW.3d 181 (Tenn 2000), and Millsv. Wong, 155 S.W.3d 916
(Tenn. 2005), that the statute of repose is not tolled by the plaintiff’s minority.

The two statutes at issue here state, respectively, asfollows:

Tennessee Code Annotated section 28-1-106:

If the person entitled to commence an action is, at the time the cause of action
accrued, either within the age of eighteen (18) years, or of unsound mind, such
person, or such person’ s representatives and privies, as the case may be, may
commence the action, after the removal of such disability, within the time of
limitation for the particular cause of action, unless it exceeds three (3) years, and
in that case within three (3) years from the removal of such disability.

Tennessee Code Annotated section 29-26-116:

(8)(1) The statute of limitations in malpractice actions shall be one (1) year as set
forthin § 28-3-104.

(2) Inthe event the alleged injury is not discovered within such one (1) year
period, the period of limitation shall be one (1) year from the date of such discovery.
(3) In no event shall any such action be brought more than three (3) years after the
date on which the negligent act or omission occurred except wherethereis
fraudulent concealment on the part of the defendant, in which case the action shall
be commenced within one (1) year after discovery that the cause of action exists.
(4) Thetime limitation herein set forth shall not apply in cases where aforeign
object has been negligently left in apatient’s body, in which case the action shall
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be commenced within one (1) year after the alleged injury or wrongful act is
discovered or should have been discovered.

We begin our analysis by noting the distinction between statutes of limitations and
statutes of repose. A statute of limitation normally governs the time within which legal
proceedings must be commenced after a cause of action accrues. A statute of repose, on the
other hand, limits the time within which an action may be brought and is unrelated to the accrual
of any cause of action. Jonesv. Methodist Healthcare, 83 S.W.3d 739, 743 (Tenn. Ct. App.
2001).

A further distinction is that statutes of repose are substantive rather than procedural.
“ Statutes of repose are substantive and extinguish both the right and the remedy while statutes of
limitations are procedural, extinguishing only the remedy.” Id. Thus, a statute of repose
typically

does not bar a cause of action; its effect, rather, isto prevent what might otherwise

be a cause of action from ever arising. . . . Theinjured party literaly has no cause

of action. The harm that has been done is damnum absque injuria—a wrong for

which the law allows no redress. The function of the statute is thus rather to define

substantive rights than to alter or modify a remedy.

Rosenberg v. Town of North Bergen, 293 A.2d 662, 667 (N.J. 1972) (emphasisin origina). A
statute of repose, however, does not always extinguish the cause of action before it accrues:
““Where the injury occurs within the [repose] period, and a claimant commences his. . . action
after the [repose] period has passed, an action accrues but is barred. Where the injury occurs
outside the [repose] period, no substantive cause of action ever accrues, and a claimant’s actions
arelikewise barred.”” Penley, 31 S\W.3d at 184 (quoting Gillam v. Firestone Tire & Rubber Co.,
489 N.W.2d 289, 291 (Neb. 1992)). In short, “[s]tatutes of repose operate differently than
statutes of limitation” because statutes of repose impose “an absolute time limit within which
action must be brought.” Penley, 31 SW.3d at 184 (emphasis added).

In light of the distinction between statutes of limitations and repose, we note that this
Court has consistently characterized Tennessee Code Annotated section 29-26-116(a)(3) asa
statue of repose. Asearly as 1978, in Harrison v. Schrader, 569 S.W.2d 822, 824 (Tenn. 1978),
our first encounter with this statute, we described it as “an absolute three-year limit upon the time
within which malpractice actions, with two [express] exceptions, could be brought” and aso as
“an outer limit or ceiling superimposed upon the existing statute [of limitations].” In Croninv.
Howe, 906 S.W.2d 910, 913 (Tenn. 1995), we stated that the statute “ places an absol ute three-
year limit upon the time within which mal practice actions can be brought.” And earlier this year,
in Mills, 155 SW.3d at 920, we stated that the statute of repose “ expresses a legislative intent to
place an absol ute three-year bar beyond which no medical malpractice right of action may
survive.”

We recognize that the Legislature may, in some instances, allow plaintiffs to commence a
lawsuit despite the absolute nature of applicable statutes of repose. For example, wefind a
clearly stated exception in the medical malpractice statute of repose for fraudulent conceal ment.
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See Tenn. Code Ann. § 29-26-116(a)(3). The plaintiff’s amicus here argues that the legal
disability statute, Tennessee Code Annotated section 28-1-106, was intended by the Legislature
to serve as an exception to the medical malpractice statute of repose, citing in support a string of
lower court cases. See, e.q., Parlato v. Howe, 470 F.Supp. 996 (E.D. Tenn. 1979); Braden v.

Y oder, 592 SW.2d 896 (Tenn. Ct. App. 1979), Bowersv. Hammon, 954 SW.2d 752 (Tenn. Ct.
App. 1997).

We respectfully disagree with the plaintiff’samicus argument. Aswe have stated above,
the medical mal practice statute of repose imposes an absol ute three-year bar on such actions,
with the exception of the exemptionsin the statute itself. In Penley, we stated that “when the
Genera Assembly has desired that exceptions apply to a statute of repose, . . . the exception is
either found with the language of the statute itself, or in another part of the code specifically
referencing the particular statute of repose.” Penley, 31 SW.3d at 184-85. We find neither
requirement satisfied in this case for minority. The medical mal practice statute of repose
contains no express exception for minors. Neither does any other part of the Code, including the
legal disability statute, reference the statute of repose with respect to minors.

Our approach to statutory construction begins with the statute’ s language, and if it can
end there—with our finding of a clear meaning of the Legislature’ s intent—then we must stop.
“Our search for a statute’ s purpose begins with the words of the statute itself. If the statuteis
unambiguous, we need only enforce the statute as written[,]” with no recourse to the broader
statutory scheme, legidative history, historical background, or other external sources of the
Legislature' s purpose. In re Conservatorship of Clayton, 914 SW.2d 84, 90 (Tenn. Ct. App.
1995). The statute of repose itself—by its words “[i]n no event shall any such action be brought
more than three years after the date on which the negligent act or omission occurred” —expresses
aclear intent by the Legislature to absolutely limit to three years the time within which
mal practice actions can be brought.* Harrison, 569 S.W.2d at 824; Mills, 155 S.W.3d at 920.

In Penley, we applied the statutory-construction canon expressio unius est exclusio
alterius (“to mention one thing isto exclude others’) to refrain from finding an implied
exception for mental incompetents that would toll the products liability statute of repose,
Tennessee Code Annotated section 29-28-103. “[W]e will not rewrite this statute to insert other
categories not intended by the General Assembly. If the General Assembly intended for mental
incapacity to toll the ten-year statute of repose, it could easily have done so. . ..” Penley, 31
SW.3d at 185-86. The same analysis appliesto the present case: we will not rewrite the medica
mal practice statute of repose to include an exception for minors when it appears from the
statutory language that the Legislature did not intend such an exception.

! The dissent arguesthat the placement of the medical mal practice statute of repose immediately following the
codification of the discovery rule showsthe L egislature’ sintent that the phrase “in no event” in section 29-26-116(a)(3)
merely limits the discovery rule and does not supercede the legal disability statute. Unlike the dissent, we construe this
phrase “in no event” to mean just that—in no event.
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Although it is true that we did, in Penley, acquiesce in the Bowers holding by “limit[ing]
the precedential weight of [the Bowers| opinion to its explicit holding that the three-year medical
mal practice statute of repose is tolled during the minority of the plaintiff,” 31 SW.3d at 185, we
chose not to overrule Bowers because the issue was not squarely presented in that case, asitis
here. Moreover, the plaintiff’s reliance on this statement is misplaced because our acquiescence
was clearly in dicta. Not only did the two cases come to differing conclusions—Penley declining
to find an exemption for mental incompetents to Tennessee' s products liability statute of repose,
and Bowers implicitly finding an implied exemption for minors to the medical malpractice
statute of repose—the respective bases upon which the two holdings rested were entirely
different aswell. In fact, we expressed our total disagreement with the reasoning employed by
the Bowers court to reach its holding.

We disagree with the rationale used by the Bowers court to find implied exceptions for
minority and mental incompetence to the three-year medical malpractice statute of repose.
The Bowers holding isin stark contrast to the plain language of the statute, which admits
of no tolling other than for fraudulent concealment, and the holding fails to recognize the
policies underlying the statute of repose itself.

Penley, 31 SW.3d at 188.

We now expressly overrule the Bowers and Braden courts and hold that the plaintiff’s
minority does not toll the medical mal practice statute of repose. We do so not only on the basis
of the clear language of the statute and our consistent characterizations of the medical
mal practice statute of repose as an absol ute three-year bar to such claims. We also stress our
holding in Penley that the legal disability statute, Tennessee Code Annotated section 28-1-106,
servesto toll only statutes of limitations and not statutes of repose. “[T]his section isonly
applicable to extend the running of a statute of limitations, and we will not interpret the legal
disability statute to give it effect beyond the fair import of itsterms.” Penley, 31 S\W.3d at 186.
Further, “[w]here the General Assembly enacts some specific limitations period as part of an
overadll statutory scheme, these specific limitations will apply over more general provisions found
elsewherein the code.” 1d. at 187 (citing Dobbinsv. Terrazzo Mach. & Supply Co., 479 SW.2d
806, 809 (Tenn. 1972)). To accept the argument that the legal disability statute trumps the
medical malpractice statute of repose “would be to defeat the very purposes behind the
enactment” of the latter. 1d. We cannot, under the guise of judicial interpretation of the statute,
in effect rewrite the law and thus substitute our own policy preferences for the Legislature' s.?

We emphasize that our holding here is an attempt to ascertain and apply the Legidlature’s
intent in passing the medical mal practice statute of repose, and our analysisrelies on the plain

2 Thedissent assertsthat minority tolling isappropriate because the claim of ayoung minor could be eliminated
before the minor has a meaningful opportunity to assert that claim or lose his or her cause of action through the neglect
of others. However, it is not the role of this Court to rewrite the statute in order to remedy any perceived unfairness.
The dissent’s argument is best addressed to the Legislature.
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meaning of the terms employed by the General Assembly to compose the statute. “Where the
language of the statute ‘is clear and unambiguous, then this Court will give effect to the statute
according to the plain meaning of itsterms.”” Penley, 31 S.W.3d at 185 (quoting Lavin v.
Jordan, 16 S.W.3d 362, 365 (Tenn. 2000)). Our holding here comports with our approach to
interpreting the medical mal practice statute of repose in Mills and the products liability statute of

repose in Penley.
CONCLUSION

On the basis of the foregoing analysis, we answer the four certified questions presented
to us asfollows:

Question 1: Doesaminor child have apersonal claim for medical expenses arising from an
injury caused by the fault of another when the claim of the child’ s parent for such medical expenses
is barred by a statute of limitation or repose?

Answer: No.

Question 2: Does aminor child who isinjured have a personal claim for medical expenses
accruing after the age of magjority?

Answer: If the minor child’ s persona claim isbarred by the operation of Tennessee Statute
Annotated section 29-26-116, then the claim continuesto be barred once the minor reachesmajority.

Question 3: Is the three-year statute of repose for medical malpractice in Tennessee Code
Annotated § 29-26-116, which contains no exception for minority, tolled during a Plaintiff’s
minority?

Answer: No.

Question 4: Isaphysician Defendant denied equal protection of thelaw whereinan exception
to the statute of repose contained in Tennessee Code Annotated § 29-26-116 is created for minority
in medical malpractice cases, while no similar exception existsin product liability and construction
cases?

Answer: Because our answer to question three makes this question moot, we decline to
answe it.

The costs of this case are to be taxed against Kaitlyn Calaway, ex rel. Kathleen Calaway.

WILLIAM M. BARKER, CHIEF JUSTICE



