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OPINION
|. Factual Background
A. Knox County Charter
On July 15, 1988, the Knox County Charter Commission (“Charter Commission”) was
initiated by proclamation of then-County Executive Dwight Kessel, pursuant to the enabling
legislation at Tennessee Code Annotated sections 5-1-201 to -215 (2005).r App., exh. D. The

Charter Commission was charged with the responsibility of establishing an aternative charter form
of local government for consideration by the voters of the county. See Tenn. Code Ann. 8§ 5-1-

YT he current version of these provisionsis substantively the same as what was in effect at all timesrelevant to
this case.



204(c)(3) (1988). Three days later, the proclamation was ratified by a two-thirds vote of all
members of the county legislative body. Knox County Comm’n Res. 88/7/D (July 18, 1988); App.,
exh. D. Under the proposed charter form of government, Knox County would gain the authority to
pass ordinances applicable to its locality without having to solicit the approval of the state
legislature. Under the proposed form, the only restrictions were that these ordinances“ shall not be
opposed to the general laws [of the state] and shall not interfere with the local affairs of any
municipality” within the Knox County boundaries. S. Constructors, Inc. v. Loudon County Bd. of
Educ., 58 S.\W.3d 706, 713 (Tenn. 2001).

The Charter Commission held aseries of open meetings and considered comments from the
public in an effort to develop a governmental structure worthy of approval. The Shelby County
Charter was used as a model. The county attorney from that jurisdiction met with the Charter
Commission and provided his perspective of the requisite charter content, the political aspectsof the
referendum, and the experiences of Shelby County under its new form of government. Pursuant to
the terms of Tennessee Code Annotated section 5-1-208(a), the Charter Commission prepared and
filed its proposal less than nine months after the date of itsinitial meeting.

The proposed Knox County Charter established the offices of the county executive, now
county mayor,? the county commission, and alaw director (acounty office not otherwise recognized
in our state constitution). By itsterms, article 1l established the Legidlative Branch. The offices of
county executive and law director were identified by article 1l asthe Executive Branch. Thislatter
article also made reference to the office of sheriff but did not specifically enumerate the functions
of the office. The proposed charter contained only passing references to other state constitutional
officersthat had existed under the prior form of county government. Itsprovisionsneither expressly
established the offices of sheriff, trustee, register of deeds, county clerk, or property assessor, nor
explicitly assigned the duties and functions traditionally performed by those officials to any other
administrative or executiveofficers. Astheminutesof the Charter Commissionreflect, themembers
made every effort to avoid addressing controversial issuesthat might have stirred oppositionto their
proposal. The record of their deliberations clearly demonstrates that the commission members
labored under the premise that they lacked the power to adter or abolish those traditional county
offices identified by our state constitution. Minutes of the Knox County Home Rule Charter
Commission (Aug. 2, 1988; Aug. 16, 1988; Aug. 24, 1988).

JamesR. Carrall, Jr., the chairman of the Charter Commission, certified and filed copies of
the proposed charter with both the county clerk and the Knox County Election Commission. Tenn.
Code Ann. 8§ 5-1-208(b). A referendum was held on November 8, 1988. The ballot question
submitted to the voters provided asfollows:

Shall Knox County Government be changed from its current form to a Home Rule
Charter Government consisting of an Executive Branch headed by the Executive of

IIn 2003, the General Assembly directed the Code Commission to change all references from “county
executive” to “county mayor.” 2003 Tenn. Pub. Acts 160-61.
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Knox County, a Legislative Branch consisting of the Commission of Knox County
and aJudicia Branch consisting of the Existing Courts of Knox County, or any other
courts established by law?

For

Against

Home Rule Charter Referendum, Knox County General Election Ballot (Nov. 8, 1988) (App., exh.
F); seea so Charter of Knox County, Tennessee, art. 1X, 8§9.08. Thecharter wasratified with 60,479
votesin favor of amendment and 24,938 votes against amendment. Although required by statute,
neither the returns of the referendum nor a copy of the charter was certified by the Knox County
Election Commission to the Secretary of State. See Tenn. Code Ann. 88 5-1-209(e)(1) - (2). In
consequence, the Secretary of State did not issue a proclamation confirming the results of the
referendum. 1d., § 5-1-209(e)(2). Because there was no proclamation from the Secretary of State,
the Knox County Clerk was unable to attach acopy to the charter onfilein hisKnoxville office. 1d.
Despite these procedural deficiencies, the county executive and the county commission exercised
governance under the new charter beginning September 1, 1990. Sincethat date, €l ectionsfor those
offices have been held at regular intervals. Even though the offices of sheriff, trustee, register of
deeds, county clerk, and property assessor were not expressly established by the terms of the newly
approved charter, individual s were el ected to those positionsin the usual manner and have, in fact,
performed the traditional duties of their respective offices since September 1, 1990.

B. Knox County Referendum on Term Limits

Over three years later, in January of 1994, the Knox County Commission considered but
tabled an ordinance proposing to amend the charter by establishing term limits for the county
commissioners but not otherwise affecting the county executive, the law director, or any other
elected offices. It wasin that context that later in the year, the requisite number of qualified Knox
County voters petitioned for aterm limits amendment to the charter, the rel evant language of which
declared asfollows:

Theundersigned registered votersof Knox County, pursuant to Knox County Charter

section 8.050©, petition that the following amendment to the Knox County charter be

placed before the voters of Knox County for approval by referendum. The

undersigned seek the following amendment to the Knox County Charter.

“Knox County Charter Article 8 is amended by adding a new section 8.17
Section 8.17 Term Limits.

A. Effective January 1, 1995, no person shall be eligibleto servein
any elected office of Knox County if during the previous 2 terms of




that office, the personin guestion has served morethan asingleterm.
Service prior to the passage of this measure shall not count in
determining length of service. Judgesareexempt fromthisprovision.

B. InJanuary prior to each state legislative session until such atime
that it can be certified that thelegislative term limits described in this
clause have been enacted, the clerk shall write all state legislators
whose districts include any part of Knox County stating that the
people of Knox County desire an opportunity to vote on legislative
term limits. The people of Knox County respectfully request that a
proposed constitutional amendment limit each Representative to six
years (three terms) in the Tennessee House of Representatives and
eight years (two terms) in the Tennessee Senate. The people of Knox
County alsoinstruct all statelegislatorsrepresenting any part of Knox
County to pass this proposed constitutional amendment and place it
on the general election ballot.

C. InJanuary of each year until such atime that it can be certified
that the term limits described in this clause have been enacted, the
clerk of Knox County shall write all U.S. Representatives whose
districts include any part of Knox County’s limits and both federal
Senators stating that the people of this municipality support term
limitsfortheU.S. Congress. The peopleof Knox County respectfully
request that a proposed federal constitutional amendment limit each
Representative to six years (three terms) in the United States House
of Representatives and twelve years (two terms) in the United States
Senate. The people of this municipality also instruct their federa
delegation to pass a constitutional amendment imposing these limits
and submit it to the states for ratification.

D. If any provision of this petition shall be held unconstitutional,
invalid or inapplicable to any persons or circumstances, then it is
intended and declared by the people of the County that all other
provisions of this petition and their application to al other persons
and circumstances shall be severable and shall not be affected by such
decision.”

Term Limits Petition (App., exh. 1); see also Charter of Knox County, Tennessee, art. VIII, 8 8.17
(emphasis added). Under article VI, section 8.05© of the new charter, Knox County voters are
entitled to frame and propose amendments by petition. By theterms of thislaw, any such proposals
must be filed with the county clerk and signed by 15 percent of the number of Knox County voters
inthemost recent gubernatorial election. The charter’ sprovisionsrequirethat apetitionincludethe
sameinformation necessary for any ordinance adopted by the county commission which would offer
any charter amendment. If the election commission determines that the petition meets all legal

5



criteria, the amendment is then submitted for vote.

The substance of the term limits proposal was more than 300 words. When a proffered
amendment exceedsthat |ength, Tennessee Code Annotated section 2-5-208(f)(2), requires, for ball ot
purposes, a“brief summary . . . written in a clear and coherent manner using words with common
everyday meanings’ inlessthan 200 words. The statute authorizesthe county attorney (law director)
to summarize the question presented to the voters. Then-Deputy County Law Director Richard
Beeler prepared a summary of the proposed amendment for the referendum held in November of
1994

SHALL THEKNOX COUNTY CHARTERBE AMENDED TOPROVIDE THAT
AFTER JANUARY 1, 1995, NO INDIVIDUAL SHALL BE PERMITTED TO
HOLD THE SAME ELECTED OFFICE OF KNOX COUNTY GOVERNMENT
MORE THAN TWO (2) CONSECUTIVE TERMS; TO DIRECT THE KNOX
COUNTY CLERK TOADVISE ALL STATE LEGISLATORS REPRESENTING
ANY PART OF KNOX COUNTY THAT THE PEOPLE OF KNOX COUNTY
DESIRE AN OPPORTUNITY TO VOTE ON THE TERM LIMITS OF THE
STATE LEGISLATORS AND REQUEST THAT AN AMENDMENT TO THE
TENNESSEE CONSTITUTION BE PROPOSED LIMITING STATE
REPRESENTATIVES TO NO MORE THAN THREE (3) TERMS AND STATE
SENATORS TO NO MORE THAN TWO (2) TERMS, THAT THE CLERK OF
KNOX COUNTY ALSOADVISEALL UNITED STATESREPRESENTATIVES
AND SENATORS REPRESENTING KNOX COUNTY THAT THE PEOPLE OF
KNOX COUNTY SUPPORT TERM LIMITS FOR REPRESENTATIVES AND
SENATORS IN THE UNITED STATES CONGRESS, AND THAT THEY
REQUEST THAT AN AMENDMENT TO THE UNITED STATES
CONSTITUTION BE PROPOSED LIMITING MEMBERS OF THE UNITED
STATES HOUSE OF REPRESENTATIVES TO THREE (3) TERMS AND
UNITED STATESSENATORSTOTWO (2) TERMS; AND THATIFANY PART
OF THISAMENDMENT ISHELD INVALID FOR ANY REASON THAT THE
REMAINING PARTSOF THEAMENDMENT SHALL NOT BEAFFECTED BY
SUCH DECISION.

Knox County Charter Referendum, Knox County General Election Ballot (Nov. 8, 1994) (App., exh.
J)(emphasis added). No reference was made to the exemption of judges.

There were 57,795 votes in favor of the proposal and only 18,900 against. The 1994
amendment, however, was not published asapart of the Knox County Code until 2005. At thetime
of publication, the top portion of a photostatic copy of the petition was made a part of the Knox
County Charter. The specific language of the charter, “no person shall be eligible to serve in any
elected officeof Knox County . ..,” isthat used in the petition rather than the terminol ogy appearing
on the ballot. A severability clause appears in the chapter version as a potential safeguard from
constitutional challenge. Charter of Knox County, Tennessee, art. VIII, 8 8.17. In the meantime,
an opinion of the Tennessee Attorney Genera called into question whether a county could
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constitutionally impose term limitson itselected officials. Tenn. Op. Att'y Gen. No. 95-007, 1995
WL 69246 at * 1(Feb. 15, 1995) (“Neither thelegislature nor acharter county hasthe power to limit
the number of terms for the county officials enumerated in Article VII, 8 1 of the Tennessee
Consgtitution.”). There was no definitive ruling on the issue, however, and until the 2006 election,
the Knox County Election Commission had not considered the application of the term limits
provision to any candidate otherwise qualified to hold a county office.

As of February 16, 2006, the qualifying deadline for elective offices in Knox County, the
Tennessee Court of Appealshad ruledin Bailey v. County of Shelby, No. W2005-01508-COA-R3-
CV, 2005 WL 3115915 (Tenn. Ct. App., Nov. 22, 2005) perm. to app. granted (Feb. 21, 2006), that
article VI, section 1 of the Tennessee Constitution prohibited Shelby County, an alternate form
county with the very charter used asamodel for that adopted in Knox County, from imposing term
l[imitsonitscommissioners. 2005WL 3115915 at * 14. The Court of Appeals, relying on published
opinionsdecided prior to our state’ s Limited Constitutional Conventionin 1977, rejected altogether
the application of charter-imposed term limitsto the county’ s constitutional officers. 1d. Incontrast
to the broadly applicable Knox County amendment, the term limits provision of the Shelby County
Charter addressed only the offices of county mayor and the county commissioners.

No County Mayor nor any member of the Board of County Commissioners shall be
eligibleto be elected to or hold the office of County Mayor or County Commissioner
for more than two consecutive four-year-terms. Provided, however, if anindividual
is appointed to fill an unfilled term either for Mayor or County Commissioner, this
term shall not be counted as part of the two consecutive el ected terms.

Shelby County Charter, art. 11, 8 2.03(G) (emphasisadded). OnMarch 29, 2006, however, well after
the qualifying deadline in Knox County, this Court, in aunanimous opinion, reversed the Court of
Appeals, ruling that term limits for a charter county’s legislative body did not violate the state
constitution. Bailey v. County of Shelby, 188 S.W.3d 539, 544 (Tenn. 2006).

C. Lawsuit in Knox County Chancery Court

On April 19, 2006, approximately one year after the codification of the term limits
amendment and only days after our opinion in Bailey, Diane Jordan, David Collins, Billy Tindell,
Phil Guthe, and John Griess (collectively referred to as “the Plaintiffs’), al incumbent county
commissionerswhosedigibility to serve depended upon thevalidity of thecharter’ s1994 termlimits
amendment, filed an action for declaratory judgment in the Knox County Chancery Court against
Knox County, Tennessee, the Knox County Election Commission, and Brook Thompson, State of
Tennessee Administrator of Elections (collectively referred to as “the Defendants’). It is their
contention that “Knox County did not properly adopt an dternative form or charter form of
government in 1990 and that the charter isnull and void,” and that in consequence, “[a]sthe charter
iswithout legal force, the term-limit provisions amending the charter effectivein 1995 do not affect
Plaintiffs’ ability to run for office.” At thetime of filing their complaint, the Plaintiffs also sought
injunctive relief “barring any Defendant from removing their names from the August General
Election, if they are properly nominated in their respective primaries.”
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The Knox County Election Commission filed a counterclaim and third-party complaint
seeking adeclaratory judgment asto the eligibility of the Plaintiffsaswell asother candidatesin the
August 2006 general election. Theelection commission named Sheriff Timothy Hutchison, Trustee
Mike Lowe, County Clerk William Mike Padgett, Register of Deeds Steve Hall, Criminal Court
Clerk MarthaPhillips, Circuit Court Clerk Cathy Quist, Board of Education members Sam Anderson
and Diane Dozier, and County Commissioners John Schmid, Mark Cawood, WandaMoody, Mary
Lou Horner, Mike McMillan, John R. Mills, and Larry Clark as third-party Defendants. Neither
Plaintiff Commissioner Collins nor Commissioners Horner, McMillan, and Moody, aong with
Board of Education member Dozier were re-elected to their offices. As a result, they have no
personal interest in thislitigation. All the other Plaintiffs and third-party Defendants received the
requisite number of votesto be elected. The county mayor, who wasin hisfirst term, was not made
a third-party defendant. Neither the property assessor nor the law director, who have offices
extending into 2008, were joined in this action.

On May 9, 2006, third-party Defendant Schmid, a county commissioner for two full terms
prior to the 2006 election, filed a cross-claim against the State Administrator of Elections and a
counterclaim against the Knox County Election Commission. A day later, Knox County filed a
response in opposition to the Plaintiffs’ claims that the charter is invalid. Shortly thereafter,
Commissioner Schmid, who had submitted a qualifying petition for a third term of office, added
claims against each of the Plaintiffs and Knox County. He asserted that the charter is valid and
effective; he claimed that the Knox County offices of trustee, register of deeds, county clerk, and
property assessor were abolished by operation of law when the charter became effective on
September 1, 1990; and he argued that the sheriff and all of the commissioners seeking a third
consecutive term, including himself, were not eligible for re-election.

An expedited three-day trial ended June 2, 2006. One week later, the chancellor, relyingin
large measure upon our decisionin Bailey, ruled that both the charter and the 1994 amendment were
invalid. Thepertinent part of thejudgment wasimmediately declared final asauthorized under Rule
54.02 of the Tennessee Rules of Civil Procedure. In his findings and conclusions of law, the
chancellor determined that the offices of sheriff, trustee, register of deeds, county clerk, and property
assessor, al required under article VII, paragraph one of the Tennessee Constitution, were not
provided for under the third paragraph of article V11> The chancellor concluded that even though
the constitutional county offices could be abolished in the charter form of government, the duties of
the offices, essential to the proper functioning of county government, simply had to be included in
the organizational document. Tenn. Code Ann. 88 5-1-203t0-215. Hereasoned that if these offices
were not mandated by paragraph three in article VI of the state constitution, the offices and their
corresponding responsibilities were abolished when the charter as drafted took effect in 1990. The
rationale for his decision was based upon Tennessee Code Annotated section 5-1-202(a), aportion
of the enabling statute for the alternate form of county government, which provides as follows:

3n 1978, as aresult of the changes proposed in the 1977 Limited Constitutional Convention, the positions of
county judge and chairman of the county court became the office of county executive, now county mayor, and the title
was added to the county officials identified in our state constitution. Tenn. Const. art. V11, 8 1. That the office of the
county executive (mayor) was adequately addressed by the Knox County Charter is not at issue.
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After adoption of acharter pursuant to this part, no right, power, duty, obligation or
function of any officer, agency or office of such county shall be retained and
continued unless this part or the charter of such county expressly so provides, or
unless such retention and continuation be required by the Constitution of Tennessee.

Id. (emphasisadded). Thechancellor ruled, therefore, that because the Knox County Charter did not
attempt to create or continue the necessary and essential governmental functions of the non-judicial
constitutional county offices or otherwise assign their duties to any other office, agency, or official,
the charter was incomplete, invalid, and ineffective as violative of Tennessee Code Annotated
section 5-1-203(b), which requires “the creation and establishment of an aternate form of county
government to perform all the governmental and corporate functions previously performed by the
county.” Id. (emphasisadded). He further determined that because the charter was neither filed in
accordance with relevant statutory procedure, see Tenn. Code Ann. 8 5-1-209, nor in compliance
with its own guidelines for implementation, Charter of Knox County, Tennessee, art. VIII, § 8.01,
it had no legal significance. Finally, the chancellor observed that the 1994 term limits amendment
also lacked force or effect because it was not promptly published and certified in accordance with
relevant charter provisions, Charter of Knox County, Tennessee, art. VIII, § 8.05, and was not
codified or published at all until 2005, eleven years after its adoption.

In an attempt to address the deficiencies identified by the chancery court, the Knox County
Commission passed aresolution on June 19, 2006, establishing a Charter Review Committee.* So
that thevotersof Knox County could consider any proposed charter revisionsin the November 2006
general election, the committee was directed to completeits study by August 15, 2006. In addition,
Knox County asked the election commission to certify the charter to the Secretary of Statein order
to remedy the procedural deficiency in regard to filing.

On June 20, 2006, Knox County and Commissioner Schmid both filed motions to alter or
amend the judgment and asked for a stay of the judgment. Tenn. R. Civ. P. 59.04. On June 28,
2006, the chancellor denied the request to alter or amend, but did enter a stay of the declaratory
judgment for aperiod of 180 days or the period of thisappeal, whichever expired last. Knox County
immediately filed a notice of appeal to the Court of Appeals.

Meanwhile, in a previously pending case involving the constitutionality of Knox County’s
Adult Establishment Ordinance, the United States District Court for the Eastern District of
Tennessee entered an order invoking Rule 23 of the Rules of the Tennessee Supreme Court and
certifying the following questions regarding the charter:

(1) Whether the Knox County Charter fails to comply with the State enabling

“Certain of the partiesto this action contend that the Knox County M ayor was not authorized under the charter
to appoint a Charter Review Committee in 2006, and, in consequence, the committee was not authorized to propose the
charter amendments, which were submitted to the Knox County voters. This contention, however, does not relate to the
matters before usin this appeal. We have included the actions of the committee and outcome of the election to provide
background information only.



legislation and is therefore invalid[.]

(2) If theanswer to Question# 1is“yes,” whether the Charter should be considered
effective as ade facto charter or under other principles of equity[.]

Order, Richland Bookmart, Inc. v. Knox County, No. 3:05-CV-229 (E.D. Tenn. June 28, 2006).
Two weeks later, the district court certified an additional question:

(3) Whether the opinion in Jordan, et al. v. Knox County, et al., isvoid for lack of
subject matter jurisdiction in light of City of Fairview v. H. H. Spears, 359 SW.2d
824 (Tenn. 1962)[ .]

Supplement to Certification Order, Richland Bookmart, Inc. v. Knox County, No. 3:05-CV-229
(E.D. Tenn. July 11, 2006).

On July 5, 2006, Knox County asked this Court to immediately assume jurisdiction of this
appeal under Tennessee Code Annotated section 16-3-201(d)(Supp. 2006). Commissioner Schmid
had filed a ssimilar motion five days earlier and had also sought an expedited appeal. This Court
granted both motions in an effort to facilitate the appeal process.

On August 24, 2006, only daysbeforethis Court heard argumentsin Knoxville, the Secretary
of State issued a proclamation acknowledging receipt of the 1988 Knox County Charter and
certifying the referendum election results from November of that year. On the following day, the
county clerk received the proclamation and attached it to the copy of the charter which had been
previoudly filed in hisoffice. ThisCourt granted the request by Knox County that we consider these
and other post-judgment facts. On November 7, 2006, the charter amendments proposed by the
Charter Review Committee in an effort to address the omissions identified by the chancellor,
specifically those relating to the county’s constitutional officers, appeared on the Knox County
General Election Ballot. The amendments passed by a mgjority of the vote.

1. Analysis
A. Standard of Review

Each of the grounds presented for review involve questions of law. On appeal, the
conclusions of a trial court on issues of law are reviewed de novo with no presumption of
correctness. Kendrick v. Shoemake, 90 S.W.3d 566, 569 (Tenn. 2002); Carvell v. Bottoms, 900
S.\W.2d 23, 26 (Tenn. 1995). Any guestion regarding the scope of local governmental authority is
aquestion of law; thus, our review isentirely de novo, according no deference to the conclusions of
law made by atrial court. S. Constructors, 58 S.W.3d at 710. A trial court’s application of the law
to the facts must aso be reviewed de novo, with no presumption of correctness. State v. Thacker,
164 S\W.3d 208, 247-48 (Tenn. 2005).

B. Statutory Construction
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Recently, this Court confirmed the principles applicableto theinterpretation of alegisative
enactment:

Our duty in construing statutesisto ascertain and give effect to the intention
and purpose of the legislature. “‘Legidative intent is to be ascertained whenever
possible from the natural and ordinary meaning of thelanguage used, without forced
or subtle construction that would limit or extend the meaning of the language.’”

When the statutory language is clear and unambiguous, we must apply its
plain meaning in its norma and accepted use, without a forced interpretation that
would limit or expand the statute’ sapplication. Wherean ambiguity exists, we must
look to the entire statutory scheme and elsewhere to ascertain the legidlative intent
and purpose. The statute must be construed in itsentirety, and it should be assumed
that the legislature used each word purposely and that those words convey some
intent and have a meaning and a purpose. The background, purpose, and general
circumstances under which words are used in a statute must be considered, and it is
improper to take aword or afew words from its context and, with them isolated,
attempt to determine their meaning.

Eastman Chem. Co. v. Johnson, 151 SW.3d 503, 507 (Tenn. 2004) (citations omitted).
Construction should not impair, frustrate, or defeat the object of a statute. First Nat’| Bank of
Memphisv. McCanless, 207 S.W.2d 1007, 1010 (Tenn. 1948). It isthe duty of the Court to place
aconstruction on astatute that will not be prejudicial to the public interest. Tidwell v. Collins, 522
SW.2d 674, 677 (Tenn. 1975). These rules of construction apply to local ordinances, a county
charter and any amendments, or any other legislation by alocal government. See Cherokee Country
Club, Inc. v. City of Knoxville, 152 SW.3d 466, 473 n.2 (Tenn. 2004); City of Chattanooga v.
Davis, 54 SW.3d 248, 265 (Tenn. 2001); Westland West Cmty. Ass nv. Knox County, 948 S.W.2d
281, 283 (Tenn. 1997).

C. Standing

Asapreliminary matter, we must address questions of standing. Inaprior order, this Court
took motions to dismiss on this basis under advisement.

On August 8, 2006, the sheriff and the county clerk filed a motion to dismiss the appeal of
Commissioner Schmid, who, like most of the Plaintiffs, had won re-election in the August election.
Sheriff Hutchison and County Clerk Padgett argue that because Commissioner Schmid was re-
elected, he has not been injured or prejudiced by the chancellor’s decision and, therefore, lacks
standing to appeal or otherwise participateinthelitigation. They claim that Commissioner Schmid
has no specia interest or loss that is not common to the body of citizens asawhole. Knox County
also filed amotion to dismiss Commissioner Schmid’ s appeal, aleging that the county is “the only
aggrieved party” and the “only rightful appellant.”

Inresponse, Commissioner Schmid first contendsthat asan incumbent county commissioner
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under the charter, he has been injured by the finding of itsinvalidity by the chancellor. Secondly,
he maintainsthat hisright to office and his authority to act asa commissioner will be conclusively
determined in thislitigation. Finally, Commissioner Schmid asserts that his interest in protecting
the effectiveness and integrity of his prior votes and actions as a county commissioner afford him
standing.

In Knierimyv. Leatherwood, 542 S.W.2d 806 (Tenn. 1976), this Court ruled that “[ s] tanding
IS a judge-made doctrine which has no per se recognition in the rules. It is used to refuse to
determine the merits of alegal controversy irrespective of its correctness where the party advancing
itisnot properly situated to prosecute the action.” Id. at 808. More recently, this Court addressed
theissuein Am. Civil Liberties Union of Tenn. v. Darnell, 195 SW.3d 612 (Tenn. 2006):

Courts employ the doctrine of standing to determine whether a particular
litigant isentitled to have acourt decidethe merits of adispute or of particul ar issues.
... Without limitations such as standing and other closely related doctrines “the
courtswould be called upon to decide abstract questions of wide public significance
even though other governmental institutions may be more competent to address the
guestions and even though judicial intervention may be unnecessary to protect
individual rights.”

... First, aplaintiff must show adistinct and palpable injury: conjectural or
hypothetical injuries are not sufficient. . . .

The second essential element of standing isacausal connection between the
claimed injury and the challenged conduct. A plaintiff may satisfy this element by
establishing the existence of a “fairly traceable’” connection between the alleged
injury in fact and the defendant’ s challenged conduct. The third and final element
necessary to establish standing isashowing that the alleged injury iscapabl e of being
redressed by afavorable decision of the court.

... Specificaly, courts should inquire:

Is the injury too abstract, or otherwise not appropriate, to be
consideredjudicially cognizable? Isthelineof causation betweenthe
illegal conduct and injury too attenuated? Isthe prospect of obtaining
relief fromtheinjury asaresult of afavorableruling too speculative?

Am. Civil Liberties Union, 195 SW.3d at 619-21 (citations omitted).

In light of the term limits provision of the charter and as a direct result of this Court’s
decisionin Bailey, the official status and the future responsibilities of the commissioners under the
Knox County Charter are at issue. In that regard, each of the commissioners have a sufficient
personal interest in the outcome of thisaction. See SunTrust Bank Nashvillev. Johnson, 46 S.W.3d
216, 222 (Tenn. Ct. App. 2000); Metro. Research Auth., Inc. v. Metro. Gov't of Nashville &
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Davidson County, 842 SW.2d 611, 618 (Tenn. Ct. App. 1992). While attacking theviability of the
1990 charter, none of the commissioners have otherwise challenged the legal existence of Knox
County or sought to terminate local governmental authority so as to require that this action be
brought quo warranto. See City of Fairview v. Spears, 359 S.W.2d 824, 828 (Tenn. 1962). Instead,
the primary objective of the suit filed by the Plaintiffsisto ascertain their eligibility to stand for re-
election under prior law based upon their assertion that the procedural deficienciesinthe new charter
form werefatal to itsexistence. SeeFallinv. Knox County Bd. of Comm’rs, 656 S.W.2d 338, 342
(Tenn. 1983). Inour view, the commissioners have established that their injury is subject to redress
by the courts. Just astheoriginal Plaintiffs have standing to file this action, Commissioner Schmid,
who sought re-election while maintaining the validity of theterm limitations provision, hasstanding
to appeal thedecision. The motionsto dismiss Commissioner Schmid’ s appeal for lack of standing
must be denied.

Although not presented to this Court in motion form, the election commission, in response
to Knox County’s contention that the trial court lacked subject matter jurisdiction to declare the
charter invalid, questioned whether it had standing to seek a determination as to the qualifications
of the candidates for the 2006 ballot. Under Shelby County Election Comm’'n v. Turner, 755
SW.2d 774, 776-77 (Tenn. 1988), the Knox County Election Commission, as acounter- and third-
party Plaintiff, does, in fact, have standing to seek a declaratory judgment from thetrial court asto
the éigibility of the individuals who had submitted qualifying petitions for re-election. Tennessee
Code Annotated section 2-5-204(a) (2003) provides that each county’ s election commission shall
placethe nameof every “qualified candidate” ontheballot. I1d. Becauseweheldin Bailey that term
limitsarea“qualificationfor holding office,” the election commission had standing to determinethe
validity of the term limits provision contained in the charter. See Bailey, 188 SW.3d at 545. A
resolution of the issues of whether the parties were eligible for re-election or whether the offices
validly exist is necessary to enable the election commission to carry out its duties properly. The
€l ection commission has not challenged the validity of the charter but has sought to determinewhich
candidates qualified for the ballot and which offices were to be filled. See City of Memphis v.
Shelby County Election Comm’ n, 146 S.W.3d 531, 539 n.7 (Tenn. 2004) (stating that the duties of
the election commission are ministeria in nature and the body must call on the courtsto decide the
related substantive issue). In order to determine the applicability of the term limitations, the
chancellor was required to consider the allegations pertaining to validity of the charter, which the
1994 provision amended.

D. Subject Matter Jurisdiction

In City of Fairview, this Court held that a suit to invalidate a city charter could only befiled
in the name of the state. 359 S.W.2d at 828. Like the matter before us, the history of the City of
Fairview’ scharter involved avariety of procedural irregularities. Id. at 825. After alleging that the
city’ sincorporation processviolated the statutory requirements, theplaintiffs, privatecitizensacting
in their capacity as “residents, citizens and taxpayers,” sought to invalidate the charter. 1d. This
Court concluded that “private citizens cannot bring an action to have the charter of the City of
Fairview declared void, as such action will have to be brought in the name of the state . . ..” 1d. at
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828.°

The underlying principle for that decision, of course, is that a challenge to the existence of
aloca governmental unit isapublic matter and that redress should be exclusively through the state.
That principle was confirmed in Colev. Langford, 427 S.W.2d 562, 565 (Tenn. 1968) and later in
Corp. of Callierville v. Fayette County Election Comm’n, 539 S.W.2d 334, 336 (Tenn. 1976). In
the latter case, however, the suit was allowed to proceed without the state because the plaintiff was
apublic body and, as a practical matter, exercising a portion of the sovereign power of the state. Id.

Asindicated by our analysis of the issue of standing, the Plaintiffs have indeed challenged
theviability of the 1990 charter, even though the essence of their suit isto determinetheir eigibility
for re-election, despiteterm limits, based upon the procedural deficienciesintheadoption of the new
charter form. See Falin, 656 SW.2d at 342. All of the plaintiffs and each of the individually-
named defendants in thisinstance are public officials, rather than private individuals asin the City
of Fairview, and so, inthat regard, their ability to sue without thejoinder of the stateisacaseof first
impression.® Although the jurisdictiona issue is close, we hold that the Plaintiff county
commissionersqualify asagentsfor the state sufficiently empowered to proceed with thisdeclaratory
judgment action. In summary, we hold that the chancery court had subject matter jurisdiction to
adjudicate this controversy.

E. Tennessee Constitution

The1977 Limited Constitutional Convention revised significantly theconstitutional sections
relating to county government. By virtue of the adoption of the convention’s recommendations,

®The common law remedy of quo warranto is codified in section 29-35-101 of the T ennessee Code Annotated.
Typically, the suit is brought by the attorney general for the district or county. Tenn. Code Ann. § 29-35-109 (2003).
The statutory scheme al so sets forth the procedure for filing the suit on behalf of a private individual, Tenn. Code Ann.
§ 29-35-110 (2003), the proper venue for filing the suit, Tenn. Code Ann. § 29-35-111 (2003), and the content of the
complaint, Tenn. Code Ann. § 29-35-112 (2003). A copy of the complaint is served upon the district attorney general
who, at his discretion, may dismiss the suit should he determine that it isimproperly instituted. State ex rel. Wallen v.
Miller, 304 S.W.2d 654, 659 (Tenn. 1957). Itisthe duty of the trial court to conduct an in limine hearing to determine
whether to permit the plaintiff to proceed. If itis determined that the district attorney general unjustifiably refused to
bring the action or to authorize use of hisnameto institute the action, or if the plaintiff’'s case is primafacie meritorious,
the trial court shall permit the action to proceed in the name of the State of Tennessee. Bennett v. Stutts, 521 S.\W.2d
575, 577 (Tenn. 1975).

°A variety of legal challengesto the metropolitan form of county government, or provisionsthereof, were, like
this one, also presented in actions for declaratory judgment. See Frazer v. Carr, 360 S.W.2d 449, 450 (Tenn. 1962)
(actionto declare void metropolitan government); Winter v. Allen, 367 S.W.2d 785, 786 (Tenn. 1963) (asuit by aprivate
citizen with the intervention of the county trustee to declare duties of certain constitutional officers in metropolitan
government); Robinson v. Briley, 374 S\W.2d 382, 382-83 (Tenn. 1963) (declaratory action by a county trustee to
determinethe constitutionality of certain provisionsin metropolitan charter); and M etro. Gov't of Nashville & Davidson
County v. Poe, 383 S.W.2d 265, 266 (Tenn. 1964) (action by the metropolitan government against the sheriff to declare
the rights of certain partieswith respect to the charter). Although these cases, each decided following the opinionin City
of Fairview, were filed and adjudicated as declaratory judgment actions, the quo warranto issue was not squarely raised.
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article VI, section 1 of our state constitution wasamended in 1978. The constitutional amendment,
consisting of three paragraphs, provides, in pertinent part, as follows:

County government — Elected officers— L egislative body — Alter nate for ms of
gover nment. —Thequalified voters of each county shall elect for termsof four years
alegidativebody, acounty executive, aSheriff, aTrustee, aRegister, aCounty Clerk
and an Assessor of Property. Their qualifications and duties shall be prescribed by
the General Assembly. ...

Thelegislativebody shall be composed of representativesfrom districtsin the county
as drawn by the county legislative body pursuant to statutes enacted by the General
Assembly. Districts shall be reapportioned at |east every ten years based upon the
most recent federal census. The legidative body shall not exceed twenty-five
members, and no more than three representatives shall be elected from a district.
Any county organized under the consolidated government provisions of Article XI,
Section 9, of this Constitution shall be exempt from having a county executive and
acounty legislative body as described in this paragraph.

The Genera Assembly may providealternateforms of county government including
the right to charter and the manner by which areferendum may be called. The new
form of government shall replace the existing form if approved by a majority of the
votersin the referendum.

Tenn. Congt. art. VI, 8§ 1 (adopted in Convention, December 6, 1977; approved at election March
7, 1978; proclaimed by Governor, March 31, 1978) (emphasis added). As a result of this
constitutional amendment, the structure of county government was changed from a system with a
county judge, an el ective officesince 1835 with both judicial and executiveauthority, and aquarterly
county court, which also performed judicial and legislative functions, to the plan provided for under
thefirst paragraph of section 1 of article VI, “wherein the basic units of government are the county
executive and county legislative body.” State ex rel. Maner v. Leech, 588 S\W.2d 534, 537 (Tenn.
1979). The article’s second paragraph provides for the creation of what is commonly known as
metropolitan government. The form of county government described under the third paragraph is
an alternate form created “without regard to the general type established in Article VII,” provided
the proposal isratified by referendum. Id.

F. Enabling L egidation

After voters of the state ratified article VII, section 1 in 1978, the Genera Assembly
approved enabling legidation restructuring county government in accord with the constitutional
changes. 1978 Tenn. Pub. Acts 1428-69. The adoption of legislation was required because the
constitutional provision was not self-executing. That is, because the amendment did not address all
of the pertinent issues, it could not become operative without the aid of legislation. The statute
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provides that a charter form of government “shall result in the creation and establishment of an
aternate form of county government to perform all the governmental and corporate functions
previously performed by the county.” Tenn. Code Ann. 8§ 5-1-203(b)(2005). When a charter is
adopted under the statute, the aternate form replaces the existing form of government, see Tenn.
CodeAnn. §5-1-203©, and, under law, “no right, power, duty, obligation or function of any officer,
agency or office of such county shall be retained and continued unless [the enabling act] or the
charter of such county expressly so provides or unless such retention and continuation be required
by the Constitution of Tennessee,” see Tenn. Code Ann. § 5-1-202(a).

By thetermsof Tennessee Code Annotated section 5-1-210, theenabling legislation, acounty
charter must provide, among other information not related to the issues, as follows:

(1) For the creation of an aternative form of county government vested with any and
all powersthat counties are, or may hereafter be, authorized or required to exercise
under the Constitution and general laws of the state of Tennessee, and any and all
powers and duties of such county that are required or authorized by private acts
effective on the date of ratification of such charter, asfully and completely asthough
the powers were specifically enumerated therein;

(4) For the size, method of election, qualification for holding office, method of
removal, and procedures of the county legislative body with such other provisions
with respect to such body as are normally related to the organization, powers and
duties of governing bodiesin counties,

(5) For the assignment of administrative and executive functions to officers of the
county government, which officers may be given, subject to such limitations as may
be deemed appropriate or necessary, al or any part of the administrative and
executive functions possessed by the county being chartered and such additional
powers and duties, not inconsistent with general law or the Constitution of
Tennessee.

(6) For the names or titles of the administrative and executive officers of the county
government, their qualifications, compensation, method of selection, tenure, removal,
replacement and such other provisionswith respect to such officers, not inconsistent
with general law, as may be deemed necessary or appropriate for the county
government;

(9) For the method and procedure by which such charter may subsequently be
amended; provided, that no such amendment shall be effective until submitted to the
qualified voters of the county and approved by a mgority of those voters voting
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thereon;

(12) That the duties of the constitutional county officers as prescribed by the general
assembly shall not be diminished under a county charter form of government;
provided, however, that such officers may be given additional duties under such
charters.

Tenn. Code Ann. 8§ 5-1-210 (emphasis added).
G. Contentions

ThePlaintiff county commissioners, the sheriff, thetrustee, theregister of deeds, the county
clerk, and school board member Anderson all assert that the charter is invalid because it fails to
comply with the enabling legislation. While Knox County contends that the basic charter isvalid,
it concedes that the term limits amendment is overly broad, covers too many elected officials, and
isgenerdly violative of constitutional due process and law of theland safeguards. The county also
arguesthat by theterms of Tennessee Code Annotated section 5-1-210(3), (5), and (6), the alternate
charter form of government need not provide for the functions of the offices other than the county
commission and county mayor. Knox County contends, and the enactment’s history appears to
confirm, that the 1990 charter was designed upon the very basic premisethat all of the other offices
would continue by operation of law independent of the content of the charter. Commissioner
Schmid submits that the charter is valid but argues that the offices of trustee, register of deeds,
county clerk, and property assessor were abolished in 1990 pursuant to Tennessee Code Annotated
section 5-1-203©. He contendsthat the functions of these offices were transferred by the charter to
the authority of the county commission and, by ordinance, to the county mayor. The sheriff, the
trustee, the register of deeds, and the county clerk insist that the Tennessee Constitution prohibits
the charter from departing from the general laws of the state asto their offices and also that of the
property assessor. Because these offices and their duties are not described in the charter, these
elected officials maintain that the term limits provision has no application to them.

Asnoted, thecharter containsonly passing referencesto the” constitutional” county officers.
Its express terms create only the legislative body and a county executive. Thereis no reference to
the governmental functions of the offices of trustee, register of deeds, or property assessor. At no
place in the charter is the trustee or register of deeds even mentioned by name or title. The only
mention of the property assessor is to indicate that the law director and certain of the school board
members shall be elected at the same time as the property assessor. Charter of Knox County,
Tennessee, art. V, 8 5.01(B). While there is areference to the county clerk in the context of the
proceduresrelating to the enactment of ordinances, the charter doesnot addressthetraditional duties
of the office. 1d., art. Il, 8 2.09. One provision precludes the county executive (mayor) from
assuming the constitutional, statutory, or charter duties of the sheriff. 1d., art. Ill, 8 3.03. Another
provision establishes the sheriff as the chief law enforcement officer and charges him with the
enforcement of the ordinancesin the charter aswell asthe duties prescribed by the general law. 1d.,
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art. 111, 83.09. Without otherwise specifically mentioning names, titles, qualifications, or functions,
however, the charter, by referring to the “ constitutional officers,” was crafted with the assumption
(as subsequent events confirmed) that the omitted constitutional county offices (sheriff, trustee,
register of deeds, county clerk, and property assessor) would continue to exist and that those el ected
to the positions would perform the traditional duties of their offices.

H. Pre-1977 Case Law and the Limited Constitutional Convention

The status of “constitutional officers’ became an important issue in cases arising after the
formation of the Metropolitan Government of Nashville and Davidson County. In Winter, the
county clerk in Davidson County asserted that because his office was constitutionally based, his
duties could not be diverted to the property assessor. 367 SW.2d at 787-90. He argued that he had
been unconstitutionally deprived of his official responsibilitiesin contravention of the general law.
Id. at 788. This Court rejected the argument, holding that while the county clerk and other local
offices are generdly included in county government by the terms of our constitution, the specific
duties and functions of the offices are prescribed by law and may be repealed, abolished, or
transferred by a new and different law. Id. at 789. In Glasgow v. Fox, 383 S.W.2d 9 (1964), this
Court rejected the contention by certain election commissioners that the enabling legislation for
metropolitan government abolished every local or county office not expressly retained by thestatute
or by the charter:

“No such broad effect, in our opinion, can be given this provision. When construed
with the other parts of the Act, as must be done, it does not evidence a legidative
intent to abolish or destroy all officers of the former consolidated governments not
expressly retained.” Id. at 11. This Court held that the position of constablewas*“a
constitutiona office like that of sheriff, trustee, and register, and that none of these
offices can be abolished by the Legidlature.” 1d. at 10 (citations omitted); see
Redistricting Cases, 80 SW. 750, 756-57(Tenn. 1904); State ex rel. Hays v.
Cummins, 42 S.W. 880, 881 (Tenn. 1897); Onthepetition to rehear in Glasgow, this
Court ruled that the legislature, by the Consolidation Act of 1957, “did not abolish
the office of constable or any other constitutional office; nor did it authorize the
Charter Commission to do so.” Glasgow, 383 SW.2d at 13.

The 1977 Limited Constitutional Convention changed the landscape of county government
inthisstate. Ironically, there was aprocedural glitch. Thebill calling for aconvention referendum
was never signed by Governor Ray Blanton, who opposed the measure. Based on an Attorney
Genera’ sopinion indicating that the Governor’ ssignature was not necessary, however, the bill was
deemed enacted. Tenn. Op. Att’y Gen. No. 59 (1976). Although the Tennessee Court of Appeals
later determined that gubernatorial assent was, in fact, required, it declined to interfere with the
convention after thefact. Crenshaw v. Blanton, 606 S.W.2d 285, 289-90 (Tenn. Ct. App. 1980);
see Lewis L. Laska, The 1977 Limited Constitutional Convention, 61 Tenn. L. Rev. 485, 489-90
(1994).

Termlimitswereatopic at the convention, asthe del egates proposed and adopted the present
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two-consecutive-term limitation for the office of Governor. Journal of the Debates of the
Congtitutional Convention (1977) 457-58 (hereinafter “Journa”); see Tenn. Const. art. I1l, 8§ 4.
Proposed language that would have limited sheriffsto “ no more than two terms consecutively” was
defeated. Journal at 750, 1294, 1301. Severa partiesto this action have argued that the del egates
to the convention opposed term limits under the charter form of government. That clam is
supported by an observation by J.D. Lee, the Convention President:

The next section isterms of office. Uniform four-year term for all elected officials.
Thisisasubstantive change over the current system. Presently the presiding officer
over the county court, if it is a county judge, he has an eight-year term; if it is a
county chairman, he hasaone-year term. Thiswould reducethe[county] judgefrom
an eight-year term to a four-year term; board of education members are usually
elected for six years, thiswould reduce them to four yearsalso. Justicesof the Peace
as they are now known serve six-year terms. They would be reduced, hereafter
known as county legislators, and serve four-year terms. Sheriffswould beincreased
from two to four-year terms. Constables would be increased from two to four-year
terms.  The Committee considered certain limitations on terms and nearly
unanimously rejected any such limitation on any office.

Journal at 683 (Oct. 31, 1977) (emphasis added). While the convention delegates did not
recommend term limits for the constitutional county officers, however, it has been suggested that
their reluctance to do so was based on afear of “the wrath of theseinfluential officers, which could
have spelled defeat for ratification.” Laska, supra. at 522 (“The delegates knew that without the
sheriffs’ support the county government provision would likely fail ratification.”).

The General Assembly’ scall of the constitutional convention in 1977 empowered that body
to “alter, reform or abolish,” inter alia, “Article VII, Sections 1 and 2 relative to county officers.”
1976 Tenn. Pub. Acts 1287-96, 8 1. Asaresult of the convention, certain officeslikethat of ranger,
whose duty by law wasto “round up stray cattle,” justice of the peace, coroner, and constable were
deconstitutionalized. Laska, supra. at 493, 517, 521. In a 1981 opinion, the Attorney General
observed that thethird paragraph of article VIl might allow for the* exclusion of officersenumerated
under Paragraph 1”7 (i.e., sheriff, trustee, county clerk, register of deeds, and property assessor).
Tenn. Att'y Op. Gen. No. 81-118, 1981 WL 142765 at *2 (Feb. 24, 1981). Nevertheless, the
Attorney General, after areview of the debates, opined “that the convention’ sintent wasto require
the officers enumerated in Paragraph 1 to be retained even under an aternate form of government”
as described in the third paragraph. Id. For over 25 years, this view prevailed.

|. Bailey v. County of Shelby

Before the application for permission to appeal with this Court was filed, the Court of
Appeals, relying upon a pre-1977 case, made the following observations in Bailey v. County of

Shelby:

The proposition that county governments operating under a form of
government other than the traditional form may eliminate the constitutional officers
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.. . iIsunsupported by the case law. In Metropolitan Government of Nashville and
Davidson County v. Poe, 215 Tenn. 53, 383 S.W.2d 265 (Tenn. 1964), the Tennessee
Supreme Court considered this proposition in the context of the consolidated
government of Nashville and Davidson County, which operates as a consolidated
home-rule government under a metropolitan charter pursuant to Article X1, Section
9 of the Tennessee Constitution. . . .

Thesupreme court expressly rejected, however, the proposition that acharter
government organized pursuant to Article X1, Section 9, could eliminate the
constitutional office of sheriff. The court stated:

Article 7, Section 1 of the Constitution of Tennessee provides that
‘Thereshall bedected in each County, by thequalified voterstherein,
one Sheriff, one Trustee, one Register;’ etc. In the Constitution of
1796, Article 6, Section 1, it was provided that ‘There shall be
appointed in each county, by the county Court, one sheriff, one
coroner, one trustee,” etc.

Inthe Constitution of 1834, by Article VI, Section 1, it was provided
that ‘ There shall be elected in each County, by the qualified voters
therein, one Sheriff, one Trustee, one Register,” etc.

It is obvious that express provisions have been made in al three
Constitutions adopted by the voters of Tennessee for the office of
Sheriff, and any language that may have been employed in any prior
decisionsof this Court, and particularly in Robinson v. Briley, supra,
[374 S.W.2d 382 (Tenn. 1963)] from which it might be remotely
concluded that we held the office of Sheriff or any other
constitutional office could be or was abolished by the Charter was a
mere inadvertence and not meant to be a holding of this Court.

Bailey v. County of Shelby, No. W2005-01508-COA-R3-CV, 2005 WL 3115915 at *9-10 (Tenn.
Ct. App. 2005) (quoting Metro. Gov’t of Nashville& Davidson County v. Poe, 383 S.W.2d 265, 268
(Tenn. 1964)).

The Court of Appealsfound that the aternate form of government, just like the metropolitan
form, did not authorize the elimination of the constitutional officers of the county and decided that
the third paragraph of article VIl could not be interpreted asa* stand-alone provision.” It ruled that
the offices of sheriff, trustee, register of deeds, county clerk, and property assessor were firmly
embodied in our state constitution:

A plain reading of this subsection compels a conclusion that county governments
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must include the constitutional officers whose statutorily defined duties may not be
diminished by the charter. . . .

... In the absence of an express exemption like that provided in paragraph
two of Article VII for Article X1, Section 9 consolidated governments, this court is
loathe to disturb a historical Tennessee constitutional mandate.

Bailey, 2005 WL 3115915 at *11.

After acareful analysis of the charter county government under article VI, section 1 of the
Congtitution of the State of Tennessee and the enabling legislation found at Tennessee Code
Annotated section 5-1-201 to -215, this Court reversed the Court of Appeas decisionin Bailey v.
County of Shelby, 188 S.W.3d 539, 546 (Tenn. 2006). A unanimous Court observed that “ Article
VI [of the Tennessee Constitution] grant[ed] broad authority to a county to go so far asto replace
its existing government in favor of an aternate government, provided the people approve.” 188
S\W.3d at 546. This Court

reject[ed] the notion that an alternative government formed under the third paragraph
of Article VIl must conform to thelanguagein thefirst paragraph of Article VI, i.e.,
“gualifications and duties [of elected county officials] shall be prescribed by the
General Assembly” only. To hold otherwise would mean that a county could adopt
anew form of government that is controlled by the old form of government that the
new one replaced.

Id.

Our decision in Bailey did not address whether the Shelby County Charter” complied with
the requirement of the enabling legidlation that the charter must provide for “an aternate form of
county government to performall of thegovernmental and corporatefunctionspreviously performed
by the county.” Tenn. Code Ann. 8§ 5-1-203(b). The validity of that charter was not an issue.
Moreover, whilethe plaintiffsin Bailey argued that the constitutional county officers mentioned in
paragraph one of article V11 * could not be abolished by agovernment formed under paragraph three
of Article VII,” 188 SW.3d at 546, this Court properly refrained from an advisory ruling. We
explained that the casewas* not about Shelby County having abolished the officialsidentified inthe
first paragraph of ArticleVII,” nor didit “involve an attempt to diminish the duties of [those] el ected
county officials.” 1d.; seealso Tenn. Code Ann. 5-1-210(12) (Theenablinglegidlation precluded any
diminution of “the duties of the constitutional county officers as prescribed [by statute] . . . under

"Shel by County has filed an amicus curiae brief because the Shelby County Charter “may contain” provisions
similar to the Knox County Charter. The Shelby County Attorney points out that its charter, like the Knox County
Charter, does not recreate the offices of the constitutional county officers, but was approved with the implicit
understanding that the constitutional officers were an integral part of the new charter.
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a county charter form.”). Our opinion did, however, reject the implication that paragraph one
requirements were necessarily a part of the alternate county governments established under
paragraph three:

Regardless, the plaintiffs arguments are premised upon their view that aternative
governments formed under the third paragraph of Article VIl are controlled by the
first paragraph of Article VII. . . .

Bailey, 188 SW.3d at 546. The thrust of the Bailey holding in that regard is that if thereis no
requirement that the third paragraph of article VIl conform to the language of thefirst paragraph as
to qualifications and duties, the offices named in the first paragraph, including those of sheriff,
trustee, property assessor, register of deeds, and county clerk, are not essential to an alternativeform
of government. Theimplication of Bailey isthat because the constitutional officers of acounty are
not necessary in the charter form, then no duty, obligation, or function of these offices and officers
isretained unlessexpressly provided for inthe charter or required by the constitution or the enabling
legislation.

Our opinion in Bailey strongly suggests that the 1990 Knox County Charter is, in fact,
incomplete and failsto comply with the requirements of Tennessee Code Annotated sections 5-1-
203(b) and 5-1-210(5), (6), and (7). Asobserved by the chancellor, Knox County’ s position on the
charter contradictsour pronouncement in Bailey that paragraphsoneand three of article V11, section
1, arenot to be read together. Indeed, if achartered county cannot abolish the constitutional offices
and is compelled to retain them (as opposed to the functions that these positions serve), the “new
form of government [would be] controlled by the old form,” aresult this Court specifically rejected
in the Bailey opinion. 188 S.W.3d at 546.

Knox County’ s claim that its charter is not required to provide for the constitutional county
officesand that they somehow exist separate and apart from the charter by operation of law does not
take into account the requirements of the enabling legislation. Our constitution authorizes the
General Assembly to grant counties the right to establish governments under either the traditional
or metropolitan forms or to create an alternate charter form of county government. Although the
second sentence in the third paragraph of article VI, section 1 provides that the new form of
government “shall” replace the existing form if approved by amajority of the voters, the new form
must also comport with the enabling legislation. In order to meet the latter standard, the “new form
of government” must satisfy the requirementsfound at Tennessee Code Annotated section 5-1-210,
including the provision that “the duties of the constitutional county officers as prescribed by the
general assembly shall not be diminished under acounty charter form of government; provided that
such officers may be given additional dutiesunder such charters.” Tenn. Code Ann. 8 5-1-210(12).
In Bailey, this Court unequivocally concluded that the third paragraph of article V11 isnot controlled
by itsfirst paragraph. Therefore, the subsectionrequiresthat the*duties,” which are clearly essential
for acompl ete county government, not be neglected in an alternate form of government; but, asthis
Court ruled over forty years ago in Winter, the duties may be transferred to another county official,
solong astheduty isperformed. 367 S.W.2d at 790. Thedecisionin Bailey implied that Tennessee
Code Annotated section 5-1-210(12) provides that it is only when the charter does “retain” the
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constitutional county officesinthealternateform of government that the duties, asalready described
by our constitution and statute, may not be diminished. The point, of course, isthat the offices must
firstbe“created” under thecharter. A comparison of the constitutional terminology and the statutory
language compelsthisinterpretation, as does the holding in Bailey. Article VI, paragraph 3 of our
constitution grants the power to the counties not to have these officers at al. Asindicated by the
opinionin Leech, thethird paragraph isan alternate form created “without regard to the general type
established in [the first paragraph] in Article VII.” 588 SW.2d at 537.

Asobserved by the chancellor, the Knox County Charter isnot avalid (dejure) charter under
the law. Because the charter does not provide for the constitutional county offices or otherwise
assign their duties to any other office, agency, or official, it isindeed incomplete. Tennessee Code
Annotated section 5-1-203 requires that the charter contain al necessary governmental functions.
The services offered by the constitutional officers must be maintained in some fashion in order to
meet the requirements of law. Absent specific provisions in the charter, “no right, power, duty,
obligation, or function” of any constitutional county officer inthe prior government existsinthe new
alternateform. Becausetheofficesof sheriff, trustee, property assessor, register of deeds, and county
clerk are not expressly provided for in the new charter, thereisno basisin the law for those offices
in the alternate form of Knox County government.

|. DeFacto Government

A government de jure has been defined as one legally established and functiona. Black’'s
Law Dictionary 716 (8th ed. 2004). A defacto government isoneexistinginfact, having effect even
without aformal or legal basis. Norton v. Shelby County, 118 U.S. 425, 448 (1886). Whilethe de
facto doctrine has not been appliedinthisstateto acharter for alocal governmental entity, this Court
has applied the principle to public officials and, in particular, to judicia officers. In Bankston v.
State, 908 SW.2d 194, 196-97 (Tenn. 1995), for example, we recognized that ajudge acting under
color of law and with the acquiescence of the litigants and the public qualifies as ajudge in fact,
whose rulings control regardless of whether his authority to act violated the constitution. 1d. at 196.
In that case, this Court disqualified amunicipal judge from exercising concurrent jurisdiction over
state criminal cases and from holding office because he was not elected in accordance with article
VI, section 4 of the Tennessee Constitution. 1d. at 198. We afforded legitimacy to his judgments,
however, because the defendant had failed to challenge his authority to act in either the municipal
court or on direct appeal. 1d. Our Court specifically approved the language of the United States
Supreme Court in Norton:

Thedoctrinewhich givesvalidity to actsof officersdefacto, whatever defects
there may be in the legality of their appointment or election, is founded upon
considerations of policy or necessity, for the protection of the public and individuals
whose interests may be affected thereby. Offices are created for the benefit of the
public. ... For the good order and peace of society their authority isto be respected
and obeyed until in some regular mode prescribed by law their title is investigated
and determined. It is manifest that endless confusion would result if in every
proceeding before such officers their title could be called in question.
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Id. at 196-97 (quoting Norton, 118 U.S. at 441-42) (emphasis added).

The doctrine of defacto officers had become a part of Tennesseejurisprudence by 1848. In
Batesv. Dyer, 28 Tenn. (9 Hum.) 162 (1848), this Court made the following observations about the
actions of a sheriff who lacked eligibility to serve:

At the time the deed was executed . . . Newman was the acting sheriff of the county
under an election made in due form; and although he was, at thetime of hiselection,
ineligible on account of his defalcation, yet this does not avoid his acts done as
sheriff before his election was annulled by the proper authority; previous to that
event, though he was not sheriff de jure, yet he was de facto; and, from public
necessity, the acts of a public officer, exercising his office de facto, though not de
jure, are valid as to third persons, and cannot be controverted in a collateral issue
such asthis.

Id. at 163; seealso Att’y Gen. v. Leaf, 28 Tenn. (9 Hum.) 753, 755-56 (1849); C.D. Venable & Co.
v. Curd, 39 Tenn. (2 Head) 582, 585-86 (1859); Blackburn v. State, 40 Tenn. (3 Head) 690, 691
(1859). In City of Nashville v. Thompson, this Court again invoked the de facto doctrine:

A person inducted into an office according to the forms of law isan officer defacto,
although incompetent by the provisions of the Constitution to hold theoffice, and his
competency cannot be [i]nquired into by the parties affected by hisacts. . .. [H]is
officia acts[are] valid and binding, until heisremoved in the manner prescribed by
law.

80 Tenn. 344, 347-50 (1883).

In Beaver v. Hall, 217 SW. 649 (Tenn. 1920), this Court applied the de facto concept to
uphold the rulings of a court despite a subsequent declaration of invalidity:

We believe that the same consideration of public policy that led the courts to adopt
the de facto doctrine as ameans of protecting the rights of the public who deal with
officers acting under color of authority should be invoked in this case to protect the
acts of atribunal organized under an act of the Legislature, apparently valid, until
there has been ajudicia determination of the invalidity of such acourt.

Id. at 654. In Shoup Voting Mach. Corp. v. Hamilton County, 152 S.W.2d 1029 (Tenn. 1941), this
Court, relying on its decision in State ex rel. Roberts v. Hart, 61 S.W.780 (Tenn. 1901), acase in
which aschool board was held to be ade facto organi zation whose acts were not subject to collaterd
challenge, found that the mere participation of an ineligible member on the quarterly county court
could not deprive the agency of the status of a de facto body. 152 SW.2d at 1031. The following
observation is particularly instructive:
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A county is acorporation . . . the people being likened to the stockhol ders,
and the justices of the peace to the directors or managing officers of a private
corporation. In case of private corporations, the law has been thus stated: “ Persons
who hold office asdirectors. . . with the consent of the corporation, and under color
of an éection or appointment, are de facto officers, although their election or
appointment may havebeenillegal and their actsassuch, in so far asthird person are
concerned, arejust asvalid and binding upon the corporation asif they were officers

dejure”

Id. (quoting 3 Clark and Marshall on Corporations, 2035 (emphasisadded) (citationsomitted). This
Court held that while “[a] public corporation like a county is not to be dealt with as a private
corporation in all respectq,]” there was “no reason to rule that a public corporation [like Hamilton
County] should be held to have made a contract which those, recognized by it asits lawful agents,
declined to adopt.” Id. at 1032. In consequence, thethird party’ scollateral challengeto thevalidity
of the legidlative body was dismissed. Id.

In Kidd v. McCanless, 292 S.W.2d 40 (Tenn. 1956), this Court considered whether the de
facto doctrine could be applied to maintain members of the General Assembly in officein view of
the invalidity of the apportionment statute. The Court held that “there can be a de facto body or
office. . . until there has been ajudicia determination of the invalidity of same.” |d. at 43.

As recently as1995, this Court addressed the de facto doctrine in State ex rel. Newsom v.
Biggers, 911 S.\W.2d 715, 716 (1995), uphol ding asentenceimposed by amunicipal court judgewho
had been elected to a term shorter than that mandated by article VI, section 4 of our constitution.
The Court quoted with approval the language in Martinv. Dowling, 315 S.W.2d 397 (Tenn. 1958):

The judicia acts of one in possession of a judicia office created and in
existence by law, under color of right, assuming and exercising the functionsof such
office with a good-faith belief in his right to exercise his authority, invoked and
acquiesced in by the parties, the bar, court officials and the public, are those of ade
facto officer.

Biggers, 911 SW.2d at 718 (quoting Martin, 315 SW.2d at 399).

Other states have specifically applied the de facto doctrine in circumstancesinvolving local
governments. For example, in Bowman v. City of Moorhead, 36 N.W.2d 7 (Minn. 1949), the
Supreme Court of Minnesota determined that the home rule charter of a city had severa
irregularities, including the failure of publication in accordance with the state constitution. 1d. at 8.
That court determined that a public corporation exists as a de facto body when thereis

(1) Some law under which a corporation with powers assumed might lawfully have
been created,;

(2) A colorable and bonafide attempt to perfect an organization under such alaw;

25



(3) User of therights claimed to have been conferred by the law.

36 N.W.2d at 9. Thisrule, which was applicable to private corporations, was applied equally to a
public corporation. 1d. The Minnesota Supreme Court stressed the importance of stability and
certainty in local governmental matters and emphasized the need to avoid the severe consequences
which might follow, such as the issuance of governmental bonds, absent the application of the
doctrine. 1d.

Severd states have followed the course of Minnesotain the recognition of adefacto public
corporation. See Cherry v. City of Hayti Heights, 563 S.W.2d 72 (Mo. 1978)%; Fox v. Personnel
Appeal Bd. of City of Cranston, 209 A.2d 447 (R.1. 1965); Stroiney v. Crescent Lake Tax Dist., 533
A.2d 208 (Conn. 1987); City of Bethany v. Mason, 210 P.2d 353 (Okla. 1949); Smith v. City of
Emporia, 211 P.2d 101 (Kan. 1949); Clemensv. Pinehurst Water Dist., 339 P.2d 665 (Idaho 1959).
Even in quo warranto actions where a state, because of the defectsin the incorporation process, has
challenged alocal governmental entity, courtshavetypically refused to nullify governmental actions
based upon therational e that whatever thelegid ative body had the power to do, it could ratify based
upon aperiod of recognition of the improperly organized entity. State ex rel. Young v. Village of
Harris, Chisago County, 113 N.W. 887, 888 (Minn. 1907). Ergo, the state, after a period of
acquiescence and recognition of alocal governmental entity, may be precluded from challenging the
lawful existence of that entity. The equitable principle of estoppel is often warranted by these
circumstances. City of Winter Haven v. State ex rel. Landis, 170 So. 100, 108 (Fla. 1936); seeadso
Stateex rel. Dawson, Att’'y Gen. v. City of Harper, 146 P. 1169 (Kan. 1915); and Peopleex rel. Kidd
v. Crowley, 95 N.E. 192 (lIl. 1911).

Since 1990, the county executive/mayor and the Knox County Commission, acting pursuant
to the charter adopted by referendum in 1988, have conducted the affairs of the community. The
county commission has enacted numerous ordinances and resol utions rel ating to the county pension
plan, purchasing and procurement, personnel policiesand procedures, air quality management, codes
administration, zoning, a special fire district, and a myriad of other matters. In 1990, 1994, 1998,
2002, and 2006, the voters of Knox County cast ballots not only for the executive or the mayor and
commissioners but also for the offices of trustee, sheriff, register of deeds, and county clerk. They
voted for aproperty assessor in 1992, 1996, 2000, and 2004. Without specific precedent inthelaw,
it was not unreasonable for the voters to assume that all of these offices existed as part of ther

8The Missouri Supreme Court determined that equitable principles precluded the state from attacking the
existence of the municipality:

“The courts are hesitant to say that an omission or error in the incorporation of avillage brought to
attention many years after it occurred makes a nullity of the village’'s corporate existence and its
officers usurpers of powers and duties that do not in law exist. The equities must strongly favor the
State before it can be so held . . . .".

Cherry, 563 S.W.2d at 79 (quoting State ex rel. H.B. Deal & Co. v. Stanwood, 208 S.W.2d 291, 296 (Mo. Ct. App.
1948)).
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county government. Asthe result of their “election,” the constitutional officers have exercised the
traditional dutiesof their offices by, among other things, collecting taxes, assessing property values
for tax purposes, keeping records, issuing business and marriage licenses, registering and licensing
motor vehicles, depositing revenue, preserving the peace, keeping thejail, securing the courthouse,
serving warrants, and registering deeds.

Under the circumstances, while we agree with the chancellor that Knox County’s failureto
comply with the enabling legislation for the charter rendered the charter invalid, wefind it sufficient
that there was “a colorable and bona fide attempt to perfect an organization under [the applicable
enabling legislation].” Bowman, 36 N.W.2d at 9. We therefore hold that the Knox County charter
established a de facto form of government, effective September 1, 1990. Under this equitable
doctrine, the Knox County government has had avalid existence. Moreover, its elected officials,
as de facto officers, have exercised the traditional duties of their offices. See Country Clubs, Inc.
v. City of Knoxville, 395 SW.2d 789, 793 (Tenn. 1965). The county executive/mayor and
commission, expressly addressed in thecharter, have been duly elected and have servedinan official
capacity without challenge for years. Although not specificaly retained by the language of the
alternate form charter, other elected officials, identified in the state constitution or otherwise
prescribed by statute, have served without challenge for as many as sixteen years. The public has
acquiesced in the acts of the officers for such alength of time as to establish the presumption of
colorable right to the offices. Ridout v. State, 30 S.W.2d 255, 257 (1930). The county officias
identified in our state constitution have been el ected and re-el ected by the people; they have served
in the traditional roles of their respective offices; and the services they have performed qualify as
essential to the Knox County government.

K. Term Limits Amendment

Inthe early 1990s, limitations on the number of yearsthat an individual could servein office
becameapopular theme. StevenF. Huefner, Term Limitsin State Legislative Elections: LessValue
for More Money?, 79 Ind. L.J. 427, 428 (2004). These measures attracted widespread support on
the premise that they would oust from office entrenched incumbents who had lost touch with their
constituents, free office holders from the control of specia interests, and restore law-making
institutions to their proper composition by enabling a more representative and diverse group of
citizensto servein government. Id. Proponents of term limits proclaimed that forcing incumbents
from office at regular intervals would make campai gns more competitive and interesting, bringing
in fresh ideas and providing a more attractive selection of candidates. 1d. at 439.

Consistent with the national trend, the people of Knox County, asindicated above, voted in
favor of a charter amendment in November of 1994. Effective January 1, 1995, the provision
declared ineligible from service any person “in any elected office of Knox County if during the
previoustwo termsof that officethe person in question has served morethanasingleterm.” Charter
of Knox County, Tennessee, art. VIlI, 8§ 8.17. The chancellor found no fault with the referendum
procedure and concluded that it was reasonable for the voters of Knox County to believe that the
amendment applied to “all of the elected officeholdersin the Knox County government, not part of
it.” Although the question was not specifically addressed, the chancellor implicitly rejected the
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constitutional claim that the amendment failed as either vague in content or overly broad in its
application in violation of thelaw of theland of our state constitution and the due process clause of
our federa constitution. The chancellor concluded, however, that the term limits provision was
invalid on procedural grounds because it was neither filed nor codified in accordance with article
V111, section 8.05E of the charter.

In this appeal, Knox County contends that the term limits amendment should be limited to
itslocal legidlative body and the county mayor, the only offices (other than law director) with duties
specifically and comprehensively addressed in the 1990 charter. The county also argues that the
1994 amendment isoverly broad, creating possi bl e unintended consequences, in viol ation of thestate
and federal constitutions. Commissioner Schmid asserts that the term limits provision should be
extended to all elected offices of Knox County government explicitly created by the charter,
including the county mayor, the county commissioners, and thelaw director, aswell asto the sheriff,
towhich officethe charter makes general reference.’ Hefurther claimsthat theterm limitsprovision
more broadly applies to any elected offices of Knox County government implicitly created by the
charter, including the trustee, the property assessor, the county clerk, and the register of deeds,
traditional county officers performing purely administrative roles.

Term limitationsimposed on public officers by constitutional provisions and local charters
have generally been upheld as constitutionally valid. Legislaturev. Eu, 816 P.2d 1309, 1328 (Cal.
1991) (concluding that stateinterest inincumbency reform was sufficiently rational and compelling
whenweighed agai nst theresidual burden placed ontherightsand privilegesof elected officeholders
and their supporters); NevadaJudges Ass nv. Lau, 910 P.2d 898 (Nev. 1996); Miyazawayv. City of
Cincinnati, 825 F.Supp. 816, 822 (S.D. Ohio 1993), aff’d,45 F.3d 126 (6th Cir. 1995) (holding that
charter provision did not violate First or Fourteenth Amendment of United States Constitution or
state constitution because it did not create an invidious class distinction, it did not unreasonably
restrict franchise, and it served a legitimate and compelling public policy). Only months ago, in
Bailey, this Court upheld the concept of term limits, concluding that Tennessee Code Annotated
section 5-1-210(4), which permits a county charter to establish the qualifications of the county
legislative body, did not violate Tennessee’ s constitution. Bailey, 188 SW.3d at 545. We held as
follows:

[T]hethird paragraph of Article VIl does not contain any prohibition on authorizing
achartered county to set the qualifications for members of its legislative body. To
the contrary, Article VII grants broad authority to a county to go so far asto replace
its existing government in favor of an alternate government, provided the people
approve. It followsthat achartered county, asauthorized by Article VIl and statutes
enacted by thelegid ature, may establish the qualifications of the membersof itsown
legislative body. See Southern Constructors, Inc. v. Loudon County Bd. of Educ.,

As noted, the charter makes passing reference to “constitutional officers.” There is no reference to the
functions of the trustee, the register of deeds, and the property assessor. Infact, the trustee and the register of deeds are
not mentioned at all. The property assessor ismentioned in the section detailing election of thelaw director/school board
members. There is abrief reference to the county clerk in relation to ordinance procedures.
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58 SW.3d 706, 713 (Tenn. 2001) (chartered counties “ possess broad authority for
the regulation of their own local affairs’).

Furthermore, we note that Article |, section 1, of Tennessee's constitution
providesthat the people have an “ unalienable and indefeasible right to alter, reform,
or abolish the government in such manner as they may think proper.” The
constitution is the truest expression of the will of the people, and it istheir intent in
adopting a constitutional provision that must prevail. See Williams v. Carr, 218
Tenn. 564, 404 SW.2d 522, 526 (1966) . . . . [W]e continue to adhere to the
principle that “the constitution does not mandate a uniform structure of county
governments acrossthe state. It specifically authorizeslegislation creating different
formsof loca” government, and the “ General Assembly has very broad powers and
discretion” in thisregard. Leech [v. Wayne County, 588 S.W.2d 270, 272 (Tenn.
1979)].

Balley, 188 SW.3d at 546. This Court determined that the term limits are a “qualification for
holding office” and that even though “Article VI states that county officials shall be elected for
‘terms of four years,’” the phrase should not be construed to mean that “such officials must be
capable of being elected to morethan oneterm.” Id. at 544-45. ThisCourt construed “terms of four
years’ as merely referring to the “duration of each term.” Id. In consequence, we ruled that our
constitution does not “prevent a county from placing a limit on the number of terms that may be
served.” |d. at 545. ThisCourt observed that if delegatesto the Limited Constitutional Convention
of 1977 had intended to prohibit a term limitation amendment, that language should have been
included in their proposal. Id.

Our opinionin Bailey specifically addressesterm limitsfor membersof thecounty legislative
body within the meaning of Tennessee Code Annotated section 5-1-210(4). A preliminary question
is whether the General Assembly, by enacting the enabling legislation found at Tennessee Code
Annotated section 5-1-201 to -215, gave charter countiestheright to establish aqualification for the
other elected officers of acounty by aterm limits amendment.

Tennessee Code Annotated section 5-1-210(6) directs that a county charter “shall provide.
. . [f]or the names or titles of the administrative and executive officers of the county governments,
their qualifications, compensation, method of sel ection, tenure, removal, replacement and such other
provisions with respect to such officers, not inconsistent with general law, as may be deemed
necessary or appropriate for the county.” Id. (emphasis added). In Bailey, this Court directed that
the statute be“liberally construed as a utilization of the constitutional power granted by” article VII.
Bailey, 188 SW.3d at 544; see Tenn. Code Ann. § 5-1-201(b).

Because the statute permits a county charter to prescribe the qualifications of other elected
county officials and based upon our finding in Bailey that the enabling act authorizes county voters
by referendum to establish term limit qualificationsfor their legislative body, this Court holdsin the
present casethat votersmay al so set eligibility requirements, including term limitations, for the other
elected officialsin county government. Stare decisis, of course, is afundamental principle of law.
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The appellate courts are not composed of judges free to write their personal opinions on public
policyintolaw. LewisF. Powell, Jr., Stare Decisisand Judicial Restraint, Journal of Supreme Court
History, 1991, at 13, 16. Thisdoctrineis*the preferred course becauseit promotesthe evenhanded,
predictable, and consistent development of legal principles, fosters reliance on judicial decisions,
and contributes to the actual and perceived integrity of the judicial process.” Paynev. Tennessee,
501 U.S. 808, 827 (1991). The opinion in Bailey controls on thisimportant point.

Having established that the electorate may as a matter of law set term limits for each office
subject to popular vote, the next question is whether the 1994 amendment survives constitutional
scrutiny. When there isachallenge, the judicia branch of government has a duty to determine the
substantive constitutionality of statutes, ordinances, and like measures. City of Memphisv. Shelby
County Election Comm’n, 146 SW.3d 531, 536 (Tenn. 2004). Referendaareto be construed with
great deference, because”[w]hen citizensvotein areferendum, they are presumed to know theissue
onwhichthey arevoting.” Pidgeon-Thomasliron Co. v. Shelby County, 397 SW.2d 375, 378 (Tenn.
1965). Generadly, referendum results are entitled to a presumption of favorability:

The people once having voted the courts give great weight to their voice and should
not lightly invalidate their action, but should look to those things which make the
referendum effective and legal rather than to those which might invalidate it.

Id. (emphasis added). This Court must, therefore, when at al possible, interpret either statutes or
charter amendments adopted by referendum as compatiblewith our state constitution. If aprovision
can be legitimately construed in avariety of ways, “‘[i]t is our duty to adopt a construction which
will sustain the statute and avoid [that] constitutional conflict, if its recitations permit such a
construction.”” Statev. Mallard, 40 SW.3d 473, 480 (Tenn. 2001) (quoting Marion County Bd. of
Comm’rsv. Marion County Election Comm’ n, 594 S.W.2d 681, 684-85 (Tenn. 1980)). Our primary
purpose in interpreting a charter amendment must be “to effectuate the intent of the electorate that
adopted it.” 42 Am. Jur. 2d Initiative and Referendum 8§ 49 (Supp. 2006) (emphasis added).
“ Absent ambiguity, a court may presume that voters intend the meaning apparent upon the face of
an initiative measure, and a court may not add to the statute or rewrite it to conform to an assumed
intent that is not apparent in itslanguage.” 1d.

By the expressterms of the 1994 petition, “no person shall beeligibleto servein any elected
officeof Knox County” if theindividual hasalready served the previoustwo full termsin that office.
Theballot question as prepared by the Knox County Law Director’ soffice differed, adding theword
“government” and specifically providing that “no individual shall be permitted to hold the same
elected office of Knox County Government more than two (2) consecutive terms.” While the
petition and the amendment later codified exempted judges, the ballot did not.’® When addressing
the language in the amendment, the chancellor made the following observation:

O any event, the enabling statute precludes application to “the judicial system.” Tenn. Code Ann. § 5-1-
204(f)(2).
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When the voters approved a charter form of government, it was reasonable for them
to assume that Knox County had a charter that covered its government, not part of
its government. When the voters of Knox County were presented with a ballot in
1994 imposing term limits upon individuals holding an “elected office of Knox
County government,” it was reasonable for those voters to assume that term limits
would apply to all of the elected office holdersin the Knox County government, not
part of it.

Jordan v. Knox County, Tennessee, No. 166799-1 (Knox Co. Ch. Ct., June9, 2006) at 56 (emphasis
added).

Theterm limits provision at issue in this caseis different from the term limits provisionin
Bailey. Shelby County’s term limits provision was explicit as to the offices affected. Only the
mayor and the commissionersweretargeted by the amendment. Our decisionin Bailey affectsonly
the commissioners.™* The term limits provision in Shelby County Charter specifically provided as
follows:

No County Mayor nor any member of the Board of County Commissioners shall be
eligibleto beelected to or hold the office of County Mayor or County Commissioner
for more than two consecutive four-year-terms. Provided, however, if anindividual
is appointed to fill an unfilled term either for Mayor or County Commissioner, this
term shall not be counted as part of the two consecutive el ected terms.

Shelby County Charter, art. 11, 8 2.03(G) (emphasis added).

The Knox County term limits amendment would broadly preclude service of more than two
terms for “any elected office.” Whereas the 1994 ballot language referred to “hold[ing] the same
elected office of Knox County Government,” the language of article VIII, section 8.17 of the
amendment, taken verbatim fromtheactual citizen petition, prohibits® serv[ice] inany elected office
of Knox County.”

Because term limits may be adopted by the electorate, the question is whether the ballot
terminology “Knox County government” appliesto only the county mayor and commission (and law
director), offices with duties specifically defined in the 1990 Knox County Charter, or more
extensively appliesto any “ elected office of Knox County” —any county officeholder who must seek
election. If thelatter, theamendment could beinterpreted to affect not only the officesin the county
but also state officias, like the public defender, the district attorney general, and members of the
Knox County Board of Education, all of whom exclusively serve within the same jurisdictional
limits.

el Bailey, this Court does not discuss the applicability of the amendment to the county mayor, who, like the
sheriff, the trustee, the register of deeds, the county clerk, and the assessor, is an article V11, section 1 county officer.
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Members of the board of education and the court clerks qualify as elected Knox County
officers. Under state law, however, the term limits amendment cannot extend to a school board
member and has no application to court clerks. The Education Improvement Act of 1991, ageneral
law of the state, preempts theimposition of term limitsfor aschool board member. See Tenn. Code
Ann. 8 49-2-201(a)(1) (Supp. 2006) (“ The members of the board shall be elected for aterm of four
(4) years and may succeed themselves.”); Knox County Educ. Ass nv. Knox County Bd. of Educ.,
60 S.W.3d 65, 79 (Tenn. Ct. App. 2001) (“[T]he provisions of the Education Improvement Act of
1992 repeal and supercede the private act applicable to Knox County . . .."); Tenn. Op. Att'y Gen.
No. 97-041, 1997 WL 188745 (April 7, 1997); Tenn. Op. Att'y Gen. No. 95-007, 1995 WL 69246
(Feb. 15, 1995). The statute trumpsthe charter amendment asto members of the school board. See
Family Golf of Nashville, Inc. v. Metro. Gov't of Nashville, 964 S\W.2d 254, 258 (Tenn. Ct. App.
1997) (“Local governments may decide for themselves how best to exercise. . . powers delegated
by the General Assembly aslong astheir decisions do not conflict with statelaw.”). Moreover, the
1994 amendment woul d appear to prohibit morethantwo termsof consecutive servicefor thecircuit
and criminal court clerks, offices existing pursuant to article VI, section 13 of the Tennessee
Constitution, and not controlled by article VI or the charter. The enabling legislation at Tennessee
Code Annotated section 5-1-204(f)(1), specifically provides as follows:

Nothing contained within the provisions of this section shall be construed to affect
the judicia system in any county adopting a charter form of government except as
its charter or ordinances may direct the imposing, levying or collection of fines,
penalties, feesor court costsor the proceduresfor thefilling of vacanciesasrequired
by law.

Tenn. Code Ann. 8 5-1-204(f)(1) (Supp. 2006) (emphasis added). Vacanciesin the offices of the
court clerks are filled by the county legislative body. See Tenn. Code Ann. 8§ 16-15-210; Shelby
County Election Comm’n v. Turner, 755 SW.2d 774, 777 (Tenn. 1988); State ex rel. Webster v.
LaBonte, 597 S.W.2d 893, 894 (Tenn. 1980); Tenn. Op. Att'y Gen., No. 88-131, 1988 WL 410205
(July 29, 1988). The circuit and criminal court clerks are considered to be county officials. See
Overton County v. State ex rel. Hale, 588 S.W.2d 282, 284 (Tenn. 1979). The positions, however,
are created as part of the judicia branch of the government. Court clerks may not, therefore, be
subjected to term limits, as those offices, as indicated, are addressed under article VI of our
constitution, rather than article VIl. The enabling legisl ation permitting the implementation of term
limits relates to article VI officers, not officials holding office under article VI. Although not at
issue, the district attorney general, while holding “an elected office” in Knox County, is a state
official. Tenn. Code Ann. 8§ 8-42-101(3)© (Supp. 2006). The public defender, an office which is
also not at issue, holdsasimilar status. Tenn. Code Ann. 8 8-14-208 (Supp. 2002). Although with
ajurisdiction limited to Knox County, criminal court judges, circuit court judges, and chancellors
arestateofficials. Tenn. Code Ann. 8 17-1-203 (1994). General sessionsjudges and juvenile court
judges, if not otherwise protected by the terms of the ballot or the 1994 amendment, are excluded
by the enabling statute. Tenn. Code Ann. 8§ 5-1-204(f)(1); see Spurlock v. Sumner County, 42
SW.3d 75, 79 (Tenn. 2001) (genera sessions judges and juvenile court judges are county offices).

The record clearly demonstrates that the members of the Charter Commission drafted the
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proposal believing that the offices of sheriff, trustee, register of deeds, county clerk, and property
assessor would be preserved regardless of the content of the charter. It was their belief that the
congtitutional officers would be retained in their traditional roles by the terms of the state
constitution. The chancellor confirmed that in his opinion. Each of these officers, however,
gualifiesaselectedto officein“Knox County Government.” They are, therefore, subject totheterm
limitation. We hold that the procedural deficiencies after the adoption of the amendment are of no
consequence. This Court finds the nature of the charter’s terms governing process are directory
rather than mandatory. See Marksv. New Orleans Police Dep’t,  So.2d __ , 2006 WL 342300
at*6 (La Nov. 29, 2006) (“If theterms of the statute are limited to what isrequired to be done, i.e.,
procedura rules, then the statute is considered directory even though mandatory language is
employed.”).”

When thereisavote of the people, the presumption of favorability must prevail. And, while
an amendment to acounty’ scharter clearly cannot apply to state and local officialsover whichit has
no authority, the 1994 referendum resultsfrom Knox County demonstrate the obviousintent to limit
the terms of county officiasto the extent possible under the law.

As stated, the “collective intent” of the people is the object of the Court’s search when
legidation is enacted by referendum. See Washington State Dep’t of Revenue v. Hoppe, 512 P.2d
1094, 1096 (Wash. 1973); 42 Am. Jur. 2d Initiative and Referendum 8 49 (Supp. 2006). Inthiscase,
our goal has been to ascertain “the intent of the el ectorate that adopted” the amendment. If thereal
intent of the voters of Knox County was to limit the terms of “every elected officia in Knox
County,” our law precludesthat result. Some offices are protected by the constitution. Othersare
exempt by statute. The voters, however, overwhelmingly approved the amendment despite the
uncertainties as to its application and the questionable wisdom of limiting the terms of county
officials exercising purely administrative roles. The term limits provision meets constitutional
muster, and its intent must be applied to the extent possible.

In consequence, not only are the Knox County Commissioners subject to term limitations,
but that same restriction applies to those other county officers identified in the state constitution
under article VI, section 1. Despitetheirony of their el ection and re-el ection since 1994 and despite
the approva by the voters in 2006 after term limitations became an issue, the Plaintiff

Larticle VI I, section 8.05(E) of the charter provides that “the amendment shall become effective at the time
fixed in the amendment or, if no timein therein fixed, thirty (30) days after its adoption by the voters of the County. Any
Charter amendment shall be published promptly after its adoption in the manner provided in this Charter for adopted
ordinances.” |d. (emphasis added). Directions as to the publication of adopted ordinances is found in subsections (6),
(7), (8),and (9) of articlell, section 2.09: “(6) It shall be the duty of the County Clerk to deliver to the Executive of Knox
County true and attested copies of all ordinances. . . within four (4) days of final adoption by the Commission;” “(7) It
shall be the duty of the County Clerk to deliver to the County Law Director true and attested copies of all ordinances .
.. within thirty (30) days of their effective date;” “(8) The County Clerk shall number and compilein an ordinance book
all ordinances . . . and shall number and compile in a resolution book all resolutions and shall preserve such booksin
the County Clerk’s office. The County Clerk shall furnish atrue copy for areasonable fee to any person so requesting”;
“(9) It shall be the duty of the County Clerk to provide copies of this Charter and amendments thereto, together with all
ordinances. . . to the a Knox County Code Commission as provided in Section 4.05 of this Charter.”
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commissioners, the sheriff, the county clerk, the trustee, and the register of deeds are dl ineligible
for another term. While the limitations concept may be worthy, at least in theory, its application to
popularly elected individuals, who have demonstrated competence and professionality in their
service to the community and who remain the people’s choice for an office, istrying.

The terms of these public servantswho areineligible for another term do not, however, end
withthefiling of thisopinion. Pursuant to articleVIl, section 5 of the Tennessee Constitution, every
officer shall hold office until asuccessor is elected or appointed and qualified. Inorder to assurethe
continuous representation of all of the people of Knox County in local governmental affairs and as
ameans of preserving, without interruption, the continuation of essential governmenta services,
those county commissioners and state constitutional officers otherwise precluded from holding the
offices to which they were recently elected may continue as de facto officers until their successors
are named in accordance with law.** See Hogan v. Hamilton, 179 S.\W.128, 129 (Tenn. 1915); see
aso Cook v. State, 8 So. 686, 688 (Ala. 1890) (holding that a circuit clerk who was no longer
gualified to serve was a de facto officer until his successor qualified).

I11. Conclusion

Thecharter alternatives created by the 1977 Limited Constitutional Convention empowered
Knox County to create its own form of local government. While there were deficiencies in the
adoption of the 1990 charter, substantive and procedural, we hold that Knox County exists as ade
facto governmental body. We also hold that the constitutional county offices were by inference
retained under the charter form and have continued to exist under the de facto doctrine. The term
limits amendment, enacted under the de facto charter, meets standards of due process and must be
upheld as a component of the governmental unit. Any procedural deficiencies subsequent to its
adoption have been resolved. The 1994 amendment appliesto all elected officialsin Knox County
government except for thetwo court clerksand the school board member, each of whom s protected
by either the state constitution or by statute. We must conclude, therefore, that under article VII,
section 1 of the Tennessee Constitution, the county commissioners and the constitutional officers
are subject to term limitations. Accordingly, the judgment of the chancery court is affirmed in part
and reversed in part. Thisopinion isnot subject to rehearing under Rule 39 of the Tennessee Rules
of Appellate Procedure. TheClerk isdirected to certify thisopinion asfinal and to issuethemandate
immediately. Costs are taxed to the Plaintiffs and their sureties, for which execution may issue if
necessary.

GARY R. WADE, JUSTICE

Barticlevil , section 2 providesthat “[v]acanciesin county offices shall befilled by the county legislative body,
and any person so appointed shall serve until his successor is elected at the next election occurring after the vacancy is
qualified.” See State ex rel. Winstead v. Moody, 596 S.W.2d 811, 812 (Tenn. 1980).
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