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This worker'scompensatiorappealhasbeenreferredto the SpecialWorkers'Compensation
AppealsPanelpursuanto Tennesse€odeAnnotatedsection50-6-225(e)(3). The trial court
awarded eightypercentpermanenpartial disability to eacharm, arisingfrom employee'sarpal
tunnel syndrome. The employer,ConvergysCorp., contendsthat the trial court erredin
determiningthe dateof injury, failed to apply the last-injurious-injuryrule, and erroneously
found that notice was timely. We affirm, as modified, the trial court's judgment.

Tenn. Code Ann. § 50-6-225(e) (2005) Appeal as of Right; Judgment of the Criminal
Court Affirmed, as Modified

DoNALD P. HarRrIS, SR. J., delivered the opinion of tle®urt, in which WiLLiam M. BARKER, C.J.,
and RcHARD E. LaDD, Se. J., joined.

JenniferL. Williams, Brentwood,Tennessedpr the appellantsFidelity & Guarantylnsurance
Co.andConvergysCorporation.

William Joseph Butler, Frank Farrar, Lafayette, Tennessee, for the appellee, Debbie Buckingham.
Hal W. Wilkins, Nashville, Tennessee, for the appellee, Kmart Corporation.

MEMORANDUM OPINION



I. FACTUAL AND PROCEDURALBACKGROUND

The employee, Debbie Buckingham, was forty-seven years of age at the timaé dbhe
completedher schoolingthrough the tenth gradeand later receiveda GeneralEducational
Development diploma. Ms. Buckingham haaot receivedany specialoccupationalgducational,
or skills training. Her work history includedprimarily dataentry andlaborjobs. Shehasheld
positionsas a waitress,cashier,nanny, assistantapartmenthousemanagemwithout supervisory
responsibilities, and mail room attendant.

Ms. Buckinghambeganworking for Sprint in 1999. Her primary job function was
receivingincoming customerservicecalls. Ms. Buckinghamtestified that Sprint's computers
automaticallydisplayedthe callers'accountinformation, but she was sometimesrequiredto
performdataentryfunctionsdependentiponanindividual caller's needs.Sprint'spolicy wasto
allow its customerserviceemployeesto answera customer'snquiry from memory if the
employeeeadilyknewthe correctanswer. Only if the employeecould not provide the correct
answer frommemorywas he or sherequiredto researctthe customerOquestfor information
onthecomputer. Ms. Buckinghanmtestifiedthatshespentapproximatelyfifteen percentof each
work day at Sprint performingdataentry functionsat a computer.

Ms. Buckinghamworked for Sprint until February 28, 2004, when Convergys
Corporation("Convergys")took overoperationsat the samelocation. Without interruption,she
beganworking for Convergyson March1, 2004. Ms. Buckinghamtestified that there were
significant policy changeswhen Convergysassumedoperations. Under Convergys's
management, callers' personal account informatiomaichutomaticallyappearon the computer
screenwhencallscamein. It was necessaryor Ms. Buckinghamto manuallyentera callers'
identifying data to retrieve their account historiés.addition, Convergys'golicy did not allow
Ms. Buckinghamto respondo customersinquiriesfrom memory. Instead,shewas requiredto
researcleachrequesfor informationonthe computer. Ms. Buckinghamtestified that, primarily
becauseof thesepolicy changesshe spent the entirety of eachwork day at Convergys
performingdataentryfunctionson a computer.

In October2003, Ms. Buckinghamsaw Dr. Gregory White for right shoulder pain.
During the visit, she also complained of pain in her right hand. At trial, she attributed the pain
herhandandshoulderto "lung[ing] her horses.* Dr. White referredMs. Buckinghamto Dr.
Michael Moore for the pain in her hand. In November2003, Dr. Moore conductedan
electromyogran("EMG") on Ms. Buckingham'siight hand. The resultsof that EMG were
describedasrevealing“early stagell carpaltunnelsyndrome.” Ms. Buckinghamreceivedno
further treatment. Shetestifiedthat shedid not experienceany significantsymptomsof carpal
tunnelsyndromeuntil May 2004.

1 Accordingto Ms. Buckingham'stestimony, somehorsetrainersexercisetheir horsesby connectingthem
to aropelead,andguidingthemin acircularpattern. Thetrainerleadingthe horsemay be injured if the horseacts
up or resiststhe circular pattern.



In May 2004, Ms. Buckingham began experiencing significant pain, numbnesagiing
in herhandswristsandforearms. Shetestifiedthat thesesymptomsbecamemore severeduring
June2004. Her symptomsemainedconstantafter June2004, neithermore nor lessfrequentor
severe. Ms. Buckinghamtook over-the-countelpain relieversto help her tolerate these
symptoms.

Ms. Buckingham testified that she began seekitngr employmentin Juneor July 2004
becausdherewererumorsthat Convergyswas closingits local operation,and she fearedshe
would become unemployed. In July 2004, Ms. Buckingham begaking part-time at a Kmart
pharmacy("Kmart"). Shealsocontinuedto work part-timefor Convergysuntil Septembeg5,
2004, when Convergysdiscontinuedits Nashville operations. Ms. Buckinghamthen began
working full-time at Kmart and continued that employment through the date of trial.

Ms. Buckingham visited Dr. White again on May 10, 2005 because giihenumbness
andtingling shewasexperiencingn both hands. During that visit, Dr. White or his assistant
informed her that she had a permanentinjury to both handswhich would require further
treatment.Dr. White referredMs. Buckinghamto Dr. ScottBakerfor anEMG of bothhands.

Shortly after her return to Dr. White's office on May 10, 2005, Ms. Buckingham
consultedanattorney. Ms. Buckingham'sattorneysentwritten noticeof herinjury to Sprintand
Convergyson May 23, 2005. Suitwasfiled two dayslater.

Dr. White testifiedby deposition. Comparingthe resultsof Ms. Buckingham'sEMGs in
2003 and 2005, Dr. White concluded that her carpal tisyrelromehad permanentlyworsened
betweenthe two tests. Although he could not identify, within a reasonablelegreeof medical
certainty,the exacttime or activity that causedMs. Buckingham'snjuries, Dr. White testified
thatrepetitiveuseof a keyboardfor long hourscancausecarpaltunnel syndrome. He opined
that repetitiveperformanceof Ms. Buckingham'dutiesat Kmart, suchas openingand closing
pill bottles and operating cash registers, could also lead to carpal tunnel syndrome.

At therequesof herattorney,Dr. Walter W. WheelhousesvaluatedMs. Buckinghamon
April 10, 2006. He diagnosedilateral carpaltunnel syndromeand opined, basedon Ms.
Buckingham'swork history, that her injuries either occurredor worsenedn May 2004. Dr.
Wheelhouse assigned a five percent medical impairment rating totbbth. Buckingham'sarms
in accordancevith the AmericanMedical AssociationGuidesto the Evaluationof Permanent
Impairment Fifth edition.

Dr. Rodney Caldwell, a vocational expert, testified at trial. cbieductedvocationaltests
on Ms. Buckinghamin March 2006. Basedon Ms. Buckingham'swork history and her
performance on the vocational tests, Dr. Caldwell believed sheustainedan eighty to eighty-
five percent vocational disability.



Thetrial courtfoundthatMs. Buckinghamsustainedpermaneninjury "in May andinto
Juneof 2004," while working at Convergysandthat her dutiesat Kmart did not aggravateor
exacerbatehe injury. The courtfoundthatMs. Buckinghamdid not learnthat her injury was
permanent anavork-relateduntil May 2005, andthat noticeto the employerwastimely. The
trial courtalsofound an eighty percentpermanendisability to eachof Ms. Buckingham'sarms
andordered320weeksof permanenpartial disability benefits(160 weeksfor eacharm)to be
paidsolely by Convergys.

From this judgment,Covergyshas appealedcontendingthat the trial court erredby
establishinghe dateof injury as"May/June2004." Convergysalso contendsthat the trial court
erredby failing to imposeliability on Kmart pursuanto thelast-injurious-injuryrule andfurther
erred in its finding that Ms. Buckingham gave timely notice of her injury.

[Il. STANDARD OF REVIEW

The standardf reviewof issuesof factis de novo upontherecordof thetrial court
accompanietby a presumptiorof correctnessf thefindings, unlessthe preponderancef
evidence is otherwise. Tenn. Code Ann. & 50-6-225(e)(2) (Supp. 2006). When credibility and
weight to be given testimony are involved, considerable deference is given the trial court when the
trial judgehadthe opportunityto observethe withness@emeanoandto hearin-courttestimony.
Whirlpool Corp. v. Nakhoneinh, 69 S.W.3d 164, 167 (Tenn. 2002). Where the issues involve
expertmedicaltestimonythatis containedn therecordby depositiondeterminatiorof the
weight and credibility of the evidence necessarily must be drawn from the contents of the
depositionsandthereviewingcourtmaydrawits own conclusionswith regardto thoseissues.
Bohanan v. City of Knoxville, 136 S.W.3d 621, 624 (Tenn. 2004); Krick v. City of
Lawrenceburg, 945 S.W.2d 709, 712 (Tenn. 1997); Elmore v. Travelers In82€&.W.2d 541,
544(Tenn.1992). A trial courtOsonclusion®f law arereviewedde novo upon the record with
no presumptiorof correctness Perrinv. GaylordEntmO€o.,120S.W.3d823,826 (Tenn.
2003); Ganzevoort v. Russell, 949 S.W.2d 293, 296 (Tenn. 1997).

lll. ANALYSIS
A. Date of Injury

Thetrial courtfoundthatMs. Buckingham'snjury occurredn May and June2004. The
court's finding was basedprimarily upon Ms. Buckingham'strial testimony and Dr.
Wheelhouse'dsepositiontestimony. Convergysarguesthat Bonev. SaturnCorp., 148 S.W.3d
69 (Tenn. 2004), is controlling and compels setting the datgwo¥ as Septembel5, 2004,the
lastday Ms. Buckinghamworked. In Bone,the Tennesse&upremeCourtdeterminedhatthe
date of injury in a gradualinjury case,for the purpose of establishingthe employeeOs
compensation rate, was the eartiérthe datethe employeefiled a written notice of injury with
theemployeror the lastday the employeewvasableto work with theinjury. 1d. at 73-74. After
the partiesin this casefiled their briefs, however,Bone was overruledby Building Materials




Corp.v. Britt, 211 S.W.3d706 (Tenn.2007). Britt canbe interpretedas holding that the "last-
day-worked rule" is the singular test for determining the date of injury in gradual injury deses.
at 713. In so holding, Britt reaffirmedLawsonv. Lear SeatingCorp, 944 S.W.2d 340, 343
(Tenn.1997)andBarkerv. Home-CrestCorp.,805S.W.2d373,373-74(Tenn.1991).

In Lawson,the issuewas when the statute of limitations shouldbeginto run in cases
involving gradual injury, suclas carpaltunnelsyndrome.The Court characterizegachday that
an employeeavith carpaltunnel syndromecontinuedto work as"a new injury in that it further
aggravated Claimant's condition . . . ." Lawson, 944 S.W.2d a(quoting Brooks Drug, Inc. v.
Workmen'sComp. Appeal Bd. (Patrick), 636 A.2d 246, 249 (Pa. Commw. Ct. 1993)). To
prevent injured employees who continue to work from being bdoyetie statuteof limitations,
the court expresslyrejectedsetting the date of injury asthe date on which carpal tunnel
syndromeis diagnosedr manifestdtself. Id. Therefore,the Court held that the date of the
employee'snjury wasthe day she"was no longerableto work becauseof herinjury.” Id. at
343.

In Barker, the Court concludedthat the last-day-workedrule also applies when
determining which of two successive employisrBable for paymentof benefitsarisingfrom an
employee'sarpaltunnelsyndrome. Notably, in Barkerthe Court also consideredput declined
to adopt,the datethe employee'sarpaltunnel syndromemanifestedtself asthe dateof injury.
Barker,805 S.W.2dat 375. The properdateof injury wasthe "date the employee'scondition
wassufficiently severeo preventherfrom working." Id. at374.

In 2004,the Tennessedegislatureamendedlrennesse€ode Annotatedsection50-6-241
to providethatfor injuriesoccurringafterJuly 1, 2004, the permanenpartial disability benefits
for certain schedulednembers;ncluding injuries to the arm, were cappedat 1.5 times the
impairment rating where themployeereturnedto work for the pre-injury employerat the pre-
injury rateof compensatiion.Tenn.CodeAnn. & 50-6-241(d)(1)(A). The employeewas limited
to 6 timesthe impairmentrating wherethe employeedid not returnto work for the pre-injury
employer. Tenn.CodeAnn. & 50-6-241(d)(2)(A).

In this case, Ms. Buckingham argues that the trial coanmectly setthe dateof injury at
"May/June2004" becausehetrial testimonysupportedhatfinding. Shealsocontendshat the
trial courtwas not boundto apply the last-day-workedule becausef the Panel'sdecisionin
Bradburyv. PathwayPressNo. E2005-01612-WC-R3-CV2006 WL 1976728(Tenn. Workers'
Comp.PanelJuly 17, 2006). In Bradbury,we consideredhe dateof injury for an employee's
gradually occurringpsteoarthritisfor purposesof the statuteof limitations. Id. at *2. We held
that the statute of limitations did not begin runnimgil the employeeknew shehad sustainech
work-relatedinjury. 1d. (citing Banksv. United ParcelServ.,Inc., 170 S.W.3d556,563 (Tenn.
2005)). The Panelexplained:"When construingtime limits . . . we havefavoreda construction
that preservesa worker'sright to benefits. . . ." Id. (quotingBanks 170 S.W.3dat 563).
Accordingly, Ms. Buckinghamargueswe shouldconstruethe 2004 amendment$o Tennessee
Code Annotatedsection50-6-241so0 as not to apply the capsfor schedulednembersto an




injury that manifestedtself prior to the amendmentCGeffective datein orderto preservethe
benefits to which she would have been entitled.

Initially, we would note that the Obrightline last-day-workedruleOadoptedin Britt
would fix the date of injury in this case on September 25, 2004. Britt, 211 Sav73@. While
thereis somequestionas to whether Britt should be applied retroactively,that issueis
inappositeto the presentcase,sinceundera Bone analysis,the date of injury would be Ms.
BuckinghamOs last day worked because she haiventConvergyswritten notice of herinjury
prior to that time. Bone, 148 S.W.3dat 73-74. Moreover,in our view, we arenot at liberty to
ignorethe precedenestablishedoy the operativelanguagen Lawson and Barker Lawson
emphasizedhat carpaltunnelsyndromeresultsin new traumaevery day the employeeworks.
Lawson,944 S.W.2dat 343. Accordingly, Ms. Buckinghamwas deemedo havesustainedan
ongoinginjury everyday sheperformeddataentry functionsat Convergys. Ms. Buckingham
testifiedthat shebeganexperiencingsymptomsof carpaltunnelsyndromein May 2004, which
the trial courtfound wasthe dateof injury. The Courtin Lawson,however,squarelydeclined
"to adopt. . . thedatetheinjury 'manifestdtself " asthedateof injury. 1d. at 342. The correct
"date from which compensation flows is the last date worked by the claimant.” 1d. Sintiiarly,
Court in Barker declinedto adoptthe datethe injury manifesteditself asthe date of injury,
opting for the "date the employee'scondition was sufficiently severeto prevent her from
working." Barker, 805 S.W.2dt 374. We, therefore,are compelledto find the trial court erred
by setting the date of injury as "May/June 2004." Under the last-day-workedrule, the
appropriatedatewasSeptembeR5, 2004,thelastday Ms. Buckinghamworkedfor Convergys.

In light of our finding that Ms. Buckingham'snjury occurredafter July 1, 2004, and
becauseshedid notreturnto her employmentwith Convergysafter Septembef5, 2004, her
award is governelly Tennesse€odeAnnotatedsection50-6-241(d)(2)(A). Accordingto that
provision, Ms. Buckingham may not receive more than six times her medical imparatiegof
five percentto eacharm. The trial court found that Ms. Buckinghamhad an eighty percent
vocational disability because of her level of education and work history. She had obt&&&d
diplomaand primarily had held positionsrequiring dataentry and jobs performinglabor that
required substantial us# her hands. Both Ms. BuckinghamandDr. Caldwell testified that, in
thefuture,shewould be unableto performsuchjobsfor anyappreciablgeriodof time. We are,
therefore, satisfied the maximum allowable award of thirty percent permanent partial disability
eacharmis appropriate.

B. Applicability of the Last-Injurious-Injury Rule

Under the last-injurious-injury rule, an injurednployee'dast successiveemployerbears
full liability for the employee'disability benefitsif working conditionsat the last employer
aggravated the employee's pre-existing injuryley v. INA/Aetna Ins. Co., 825 S.W.2d80, 81-
82 (Tenn1992);McCormickv. SnappyCarRentals|nc.,806S.W.2d527,530-31(Tenn.1991).
Liability will not attachto an injured employee'dast successivemployerif the employee's




symptomsfrom the earlierinjury merely persist. Barker,805 S.W.2dat 375. A permanent
aggravation or exacerbation of the employee's injury must occur at the second employer. Id.

Convergysarguesthat Dr. White'stestimony establishedKmart's liability accordingto
the last-injurious-injuryrule. In his deposition,Dr. White comparedthe results of Ms.
Buckingham'2003and2005EMGs. He reachedhe broadconclusionthat Ms. Buckingham's
carpal tunnel syndromeworsenedbetweenthe two tests. Dr. White opined that Ms.
Buckingham'dataentry dutiesat Convergysor her pharmaceuticatiutiesat Kmart could each
potentiallyleadto carpaltunnel syndrome. However,Dr. White could not pinpoint a time,
activity, or eventin thetwo-yearinterim that would have causedaggravatedr exacerbated/s.
Buckingham'scarpaltunnel syndrome. Dr. White's testimony fails to establishthat Kmart
should be held liable under the last-injurious-injury rule.

Ms. Buckinghamcontendghatthelast-injurious-injuryrule is not applicablein this case,
pointing to Dr. Wheelhouse'slepositiontestimony, and her own trial testimony. Dr.
Wheelhouseopined that Ms. Buckingham'sduties at Convergyscausedher carpal tunnel
syndromein May 2004, and that her symptomshad merely persistedsince then. Dr.
Wheelhouse was unfamiliar with Ms. Buckingham's duiglismart so he offeredno opinion on
whetherrepetitiveperformanceof thosedutiescould haveaggravatedr exacerbatedher carpal
tunnelsyndrome.

Ms. Buckingham'strial testimonywas consistentwith Dr. Wheelhouse'sleposition
testimony. Ms. Buckinghamtestified that she beganexperiencingsymptomsof carpaltunnel
syndromein May 2004, while she was working for Convergysand continuouslyusing the
keyboardfor dataentry. She experiencedhe samesymptomsbut more severelyduring June
2004. After June2004,Ms. Buckingham'ssymptomsdid not subsideor becomeworse; "they
stayedthe same." Ms. Buckinghamtestifiedthat,in July 2004, shebeganworking part-time for
both Convergysand Kmart. Her job at Kmartincludedusing a keyboard,but only aboutfive
percenwof thetime.

Thetrial courtobviouslycreditedMs. Buckingham'sestimony,aswell asthe opinion of
Dr. Wheelhouse.The court found that the last-injurious-injuryrule did not apply becauseMs.
Buckingham'sarpaltunnelsyndromewasnot aggravatear exacerbatedfter June2004, or at
any time on account of her working conditions at Kmart. Bageuh our independenteview of
the record, we are unable to conclude that the evidence preponderates against that finding.

C. Notice
Convergysarguesthat Ms. Buckinghamprovided untimely notice of her carpaltunnel
syndrome. Tennessee Code Annotated section 50-6-201(b) governs notice in graduchsejsiry

as follows:

(b) In thosecaseswvherethe injuries occurasthe resultof gradualor cumulative
eventsor trauma, then the injured employeeor such injured employeeOs



representativehall providenoticeto the employerof theinjury within thirty (30)
daysafterthe employee:

(1) Knows or reasonablyshould know that such employeehas
suffereda work-relatedinjury that has resultedin permanent
physicalimpairment;or

(2) Is renderedunableto continueto perform such employeeOs
normalwork activitiesasthe resultof the work-relatedinjury and
the employeeknows or reasonablyshould know that the injury
was caused by work-related activities

Subsectionb)(1) relievesan employee who hassuffereda graduallyoccurringinjury, of the
noticerequiremenuntil the employeeknowsor reasonablyhouldknow that the injury is work-
related and has caused permanent physical impairment. BatkS,W.3dat 561. Becausehe
causeandpermanencyf gradually-occurringnjuriesis not always immediatelyapparent,the
noticeperiodhasbeenconsideredolled "until the diagnosids confirmedby a physician." Id.
(citing Whirlpool Corp. v. Nakhoneinh,69 S.W.3d164, 169-70 (Tenn. 2002); Pentecostv.
Anchor Wire Corp., 695 S.W.2d 183, 186 (Tenn. 1985)).

Convergyscontendshat Ms. Buckingham'sestimonyshowsthat she knew her injury
waspermanenandwork-relatedin May 2004. Particularly,Convergysexcerptsthe following
testimony:

Q: Soareyou sayingthatfor thefirst two monthsof working for Convergysyou
weren'thavingproblemsandthentwo monthsin, you starthavingproblems?

A: That was my worst time, in May [2004] and June[2004], yes. That was
when | knew something was wrong.

This testimonydoesnot demonstrat¢hat Ms. Buckinghamknew or shouldhaveknown in May

2004thatherinjury waswork-relatedandhadcausedgermanenphysicalimpairment. It merely
indicatesthatshe"knew somethingvaswrong." FurthermoreMs. Buckinghamtestified shortly

thereafteithatshedid not know shehada "permanentnjury condition” until shewas evaluated
by Dr. White on May 10, 2005. Thattestimonyis corroboratedy the depositiontestimony of

Dr. White.

Thetrial courtfoundthatMs. Buckinghamfirst knew shehada work-relatedinjury that
causedrermanenphysicalimpairmenton May 10, 2005. The evidencedoesnot preponderate
againstthatfinding. Ms. Buckingham'sattorneynotified Convergysof her injury on May 23,

2005. We, therefore, conclude notice was given within the time required by section 50-6-201(b).

V. CONCLUSION



The judgmentof thetrial courtis modifiedto reflect SeptembeR5, 2004 asthe date of
injury. Theawardof permanenpartial disability benefitsis modified to thirty percentfor each
arm. Thetrial court'sjudgmentis affirmedin all otherrespects. The costsof this appealare
assessewne-half againstFidelity & GuarantylnsuranceCo. and one-half againstDebbie
Buckingham.

DONALD P.HARRIS, SENIORJUDGE
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JUDGMENT

This caseis beforethe Courtuponthe entire record,including the order of referralto the
SpecialWorkers'CompensatioippealsPanel,and the Panel'sMemorandumOpinion setting
forth its findings of fact and conclusions of law, which are incorporated herein by reference.

Whereuponijt appealdo the Courtthatthe MemorandumOpinion of the Panelshould
beacceptecindapprovedand

It is, therefore, ordered that the Panel's findings of fact and conclusions of ladogted
and affirmed, and the decision of the Panel is made the judgment of the Court.

Costswill be paidone-halfagainstridelity & GuarantylnsuranceCompanyand one-half
against Debbie Buckingham, for which execution may issue if necessary.

IT 1S SO ORDERED.

PER CURIAM



