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Employee, who was sixty-four years old at the time of trial, reported to Employer that she had 
been experiencing pain and numbness in her hands and pain in her shoulder over a period of 
time.  Employee’s primary job duties involved attaching upholstery to furniture for Employer.  
Employee had worked for Employer, a manufacturer of office furniture, for twenty-two years.  
Surgery was performed by an orthopaedic surgeon for carpal tunnel syndrome and left trigger 
thumb.  The orthopaedic surgeon opined that the surgeries had resolved her conditions and 
assigned 0 percent permanent impairment.  Employee, who subsequently reported continuing 
symptoms, received an evaluation by a second orthopaedic surgeon, who found her to have a 22 
percent permanent partial disability to the body as a whole and recommended permanent 
physical restrictions.  The trial court awarded Employee workers’ compensation benefits based 
upon a finding of 80 percent permanent partial vocational disability.  Employer argues the 
following on appeal: (1) that the trial court erred in declining to offset the award with social 
security benefits that Employee intends to receive upon reaching age sixty-six; (2) that the award 
is excessive; (3) that Employee failed to establish that her shoulder condition was a compensable 
injury; and (4) that the trial court erred by calculating Employee’s award based upon 260 weeks 
of benefits, as opposed to 80 percent of 260 weeks of benefits.  After review, we affirm the 
judgment of the trial court.1 
 

Tenn. Code Ann. § 50-6-225(e) (Supp. 2007) Appeal as of Right; 
Judgment of the Circuit Court Affirmed 

 
DAVID G. HAYES, SR. J., delivered the opinion of the court, in which JANICE M. HOLDER, C.J., 
and DONALD P. HARRIS, SR. J., joined. 
 
Mark A. Baugh and Ben H. Bodzy, Nashville, Tennessee, for the appellant, G. F. Office 
Furniture, Ltd. 

                                                             
1   This workers’ compensation appeal has been referred to the Special Workers’ Compensation Appeals 
Panel of the Supreme Court in accordance with Tennessee Code Annotated section 50-6-225(e)(3) (Supp. 2007).   
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William J. Butler and E. Guy Holliman, Lafayette, Tennessee, for the appellee, Virginia Ponder. 
 

MEMORANDUM OPINION 
 

FACTUAL AND PROCEDURAL BACKGROUND 
 
 Virginia Ponder (“Employee”), who was sixty-four years old at the time of trial, worked 
for G. F. Office Furniture, Ltd., (“Employer”) from 1984 to 2006.  Employee’s duties consisted 
of attaching upholstery to furniture using a gun that sprayed glue and occasionally performing 
sewing and metal work for Employer.  Employee’s prior employment experience was primarily 
as a sewing machine operator.  Employee had an eighth-grade education.  At some time in the 
past, Employee had taken classes to receive her GED, but she was unsuccessful in that endeavor. 
 
 In March 2006, Employee notified Employer that she had been suffering from pain in her 
right shoulder and numbness and pain in her hands for years.  Employee was referred to an 
orthopaedic surgeon, Dr. John Bacon, whom she first visited on April 21, 2006.  Dr. Bacon’s 
initial diagnosis of Employee’s physical complaints was right carpal tunnel syndrome and left 
trigger thumb.  Dr. Bacon examined and x-rayed Employee’s right shoulder and opined that the 
pain Employee reported in her shoulder did not originate from the shoulder joint.  Dr. Bacon 
prescribed a wrist splint for Employee and placed her on limited duty.  When Employee returned 
to Dr. Bacon on May 5, her shoulder symptoms had mostly resolved.  From this, Dr. Bacon 
deduced that her carpal tunnel syndrome was the cause of her shoulder pain.  Dr. Bacon 
suggested surgery for the carpal tunnel syndrome, but Employee opted not to have surgery at that 
time.  Dr. Bacon therefore advised Employee to continue to wear the splint until she felt that she 
was ready for surgery. 
 
 In June 2006, Employer gave notice that the plant was in the process of closing.  
Employee was given the option of either being laid off or “bumping” another employee and 
performing a different job entailing “heavier work.”  Faced with this decision, Employee chose 
to be laid off.  Employee contacted Dr. Bacon and requested the recommended surgeries.  The 
surgeries were performed on June 30, 2006 and consisted of a right carpal tunnel release and a 
left trigger thumb release.  After the surgeries, Dr. Bacon stated that Employee’s “preoperative 
symptoms went away on her right hand” and “[h]er triggering stopped on her left hand.”  Dr. 
Bacon continued to evaluate Employee until September of 2006.  At that time, Dr. Bacon 
assigned to Employee 0 percent permanent impairment and placed no restrictions on her 
activities.  Employee did not return to Dr. Bacon after that date, although she continued to 
experience pain and weak grip strength and had considerable difficulty in doing routine 
housework.  Because Employer’s plant was in the process of ceasing operations, she did not 
return to work for Employer. 
 
 On July 25, 2007, Employee visited a second orthopaedic surgeon, Dr. Robert Landsberg, 
for an evaluation of her right shoulder and hands.  Dr. Landsberg was provided Employee’s 
medical records and work history.  Employee presented symptoms including weakness, pain, and 
stiffness in both hands, triggering in both her left and right middle fingers, and weakness and 
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continuing pain in her right shoulder.  Dr. Landsberg noted that Employee had a “significant 
deformity in the DIP joint of the right hand[,]” and that this was the finger with which she had 
squeezed the trigger of the glue gun at work for many years.  Dr. Landsberg’s diagnoses were as 
follows: 
 

1.  Tendinitis, impingement syndrome and AC joint inflammation right shoulder 
with mild stiffness and weakness.  2.  Status post left thumb trigger release with 
residual flexor tenosynovitis.  3.  Left middle trigger finger and tenosynovitis.  5.  
Status post right carpal tunnel release with residual mild carpal tunnel 
syndrome/inflammation, finger stiffness and weakness. 

 
 Based upon these diagnoses and various measurements of range of motion and strength, 
Dr. Landsberg assigned to Employee a 22 percent permanent anatomical impairment to the body 
as a whole.  Dr. Landsberg suggested that Employee: avoid using the right shoulder above 
shoulder level; not lift more than five pounds above shoulder level; avoid reaching to the side or 
behind; lift mainly with the elbow in at the side; not lift in excess of ten pounds with the right 
hand or fifteen pounds with the left hand; not perform repetitive gripping or squeezing with 
either hand; and avoid the use of vibratory or pneumatic tools.  The depositions of both Dr. 
Bacon and Dr. Landsberg were admitted as exhibits at trial. 
 
 Employee applied for jobs, as a condition of her unemployment compensation benefits, 
but  she was unsuccessful in her attempt to return to the workforce.  Employee also applied for 
and received social security retirement benefits.  Employee initially received these benefits in her 
own name but subsequently opted instead to collect survivor benefits based upon the earnings of 
her deceased ex-husband.  She testified that she intended to apply for benefits in her own name 
when she reached the age of sixty-six. 
 
 Linda Jones, a vocational assessment expert, evaluated Employee and prepared an 
opinion as to her employability.  Based upon her consideration of Employee’s previous work 
history and standard worker trade characteristics, Jones classified Employee’s occupational 
category as “frequent or constant handling.”  Jones opined that, based upon the physical 
restrictions placed on Employee by Dr. Landsberg, she would be limited to jobs requiring no 
more than “occasional handling.”  Jones further testified that, considering Employee’s lack of 
training and education and the physical restrictions established by Dr. Landsberg, her research of 
the local labor market revealed no reasonable employment opportunities for Employee. 
 
 The trial court found that Employee was a “remarkably” credible witness and that her 
testimony, as corroborated by other witnesses, supported a finding that she sustained 
compensable cumulative injuries to her right and left hands and her right shoulder.  The trial 
court determined that these injuries arose out of and in the course and scope of her employment 
with Employer on or about March of 2006. The trial court found that as a result of the work-
related injuries, Employee had sustained an 80% permanent partial vocational disability to her 
body as a whole. 
 

Standard of Review 
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 The standard of review in a workers’ compensation case is de novo upon the record of the 
trial court, accompanied by a presumption of the correctness of the findings, unless the 
preponderance of the evidence is otherwise.  Tenn. Code Ann. § 50-6-225(e)(2) (2008); Layman 
v. Vanguard Contractors, Inc., 183 S.W.3d 310, 314 (Tenn. 2006).  The application of this 
standard requires this Court to weigh in more depth the factual findings and conclusions of the 
trial courts in workers’ compensation cases to determine where the preponderance of the 
evidence lies.  Vinson v. United Parcel Serv., 92 S.W.3d 380, 383-84 (Tenn. 2002).  “When the 
trial court has seen the witnesses and heard the testimony, especially when issues of credibility 
and the weight of testimony are involved, the appellate court must extend considerable deference 
to the trial court’s findings of fact.”  Richards v. Liberty Mut. Ins. Co., 70 S.W.3d 729, 732 
(Tenn. 2002); Houser v. Bi-Lo, Inc., 36 S.W.3d 68, 71 (Tenn. 2001).  This Court, however, is in 
the same position as the trial judge in evaluating medical proof that is submitted by deposition, 
and may assess independently the weight and credibility to be afforded to such expert testimony.  
Richards, 70 S.W.3d at 732.  Questions of law are reviewed de novo without a presumption of 
correctness.  Perrin v. Gaylord Entertainment Co., 120 S.W.3d 823, 826 (Tenn. 2003). 
 

Analysis 
 

I.  Offset of Award 
 
 Employer argues that the trial court erred in declining to offset Employee’s workers’ 
compensation award by the amount of social security benefits that Employee testified she intends 
to receive when she reaches sixty-six years of age.  Employee, relying upon Scales v. City of Oak 
Ridge, 53 S.W.3d 649 (Tenn. 2001), responds that the trial court properly declined to offset her 
award because she currently receives social security benefits that are derived from her deceased 
ex-husband’s social security earnings. 
 
 Tennessee Code Annotated section 50-6-207(4)(A)(i) provides:  “The compensation 
payments shall be reduced by the amount of any old age insurance benefit payments attributable 
to employer contributions that the employee may receive under title 42, chapter 7, title II of the 
Social Security Act, 42 U.S.C. § 401 et seq.”  Tenn. Code Ann. § 50-6-207(4)(A)(i) (2008).  In 
Scales, 53 S.W.3d at 654, our Supreme Court held that this section did not apply to benefits 
based upon the earnings of an employee’s deceased spouse.  Specifically, our Supreme Court 
found that such benefits were not “attributable to employer contributions” because they were not 
based upon the contributions by the employee’s employers.  Id.  In the present case, Employer 
attempts to distinguish Scales by arguing that the “may receive” language in the statute requires 
an offset of social security benefits in Employee’s own right for which Employee testified that 
she intends to apply once she reaches sixty-six years of age.  The Supreme Court in Scales, 
however, dismissed a similar argument: 
 

As to the emphasis on “may receive,” as opposed to “is receiving,” it is clear that 
Scales is, in fact, receiving social security benefits. The issue before us concerns 
the relevance of the fact that Scales’s benefits are drawn from her husband’s 
account . . . .  Thus, we need not confront the question whether the offset applies 
when the employee is eligible to receive social security benefits from any source, 
but for whatever reason does not apply for them. Here, Scales has chosen to seek 
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benefits, but those benefits are not “attributable to employer contributions,” as the 
statute requires. 

 
Similarly, Employee in this case has applied for and is receiving benefits from the account of her 
deceased ex-husband.  These benefits are not “attributable to employer contributions.”  
Accordingly, we conclude that the trial court correctly held that the set-off provision in section 
50-6-207(4)(A)(i) does not apply. 
 

II.  Amount of Award 
 
 Employer argues that the award of benefits to Employee of 80 percent permanent partial 
disability to the body as a whole is excessive.  In support of this argument, Employer contends 
that Employee’s testimony concerning the limited impact of the injuries on her ability to 
function, Dr. Bacon’s testimony that she retained 0 percent impairment and required no 
restrictions, and Dr. Landsberg’s inclusion in his impairment rating of physical conditions, which 
Dr. Bacon concluded were resolved following the surgeries, speak against the trial court’s award. 
Conversely, Employee argues that the award ordered by the trial court is supported by Dr. 
Landsberg’s impairment rating and restrictions, Employee’s age, limited education, and limited 
work experience, and the testimony of her vocational expert concerning minimal employment 
opportunities available to Employee in the local workforce. 
 
 “The extent of an injured worker’s permanent disability is a question of fact.”  Bryant v. 
Baptist Health Sys. Home Care of E. Tenn., 213 S.W.3d 743, 749-50 (Tenn. 2006).  “When 
medical testimony differs, it is within the discretion of the trial judge to determine which expert 
testimony to accept.”  Kellerman v. Food Lion, Inc., 929 S.W.2d 333, 335 (Tenn. 1996). 
 
 Dr. Landsberg testified that, within a reasonable degree of medical certainty, Employee’s 
work-related injuries resulted in a total permanent partial impairment of 22 percent to the body 
as a whole.  Furthermore, Dr. Landsberg opined that Employee required permanent restrictions 
based upon these conditions, including that she avoid (1) using her right shoulder above shoulder 
level, (2) reaching to the side or behind, and (3) performing repetitive gripping or squeezing with 
either hand.  Employee’s vocational expert testified that Employee had no reasonably 
transferable job skills from her prior vocational background and training and that she had no 
reasonable employment opportunities available locally considering her permanent medical 
condition.  The trial court found  credible the lay testimony of Employee that Employee 
continued to have problems with her injuries.  After review, we conclude that the evidence does 
not preponderate against the determination of the trial court that Employee sustained 80% 
permanent partial disability as a result of her work-related injuries. 
 

III.  Compensability of Shoulder Injury 
 
 Employer next contends that Employee failed to prove that she sustained a compensable 
injury to her right shoulder.  Employer asserts that Employee’s shoulder pain subsided after she 
was treated for carpal tunnel syndrome and left trigger thumb by Dr. Bacon.  Despite Dr. 
Landsberg’s impairment rating that included Employee’s shoulder condition, Employer argues 



6 

that the proof preponderates against the trial court’s finding that the shoulder injury arose from 
her employment. 
 
 An accidental injury arises out of employment when, upon consideration of all the 
circumstances, a causal connection exists between the conditions under which the work is 
required to be performed and the resulting injury.  Fink v. Caudle, 856 S.W.2d 952 (Tenn. 1993).  
An injury occurs in the course of employment if “it occurs while an employee is performing a 
duty he was employed to do.”  Id.  “Arising out of” refers to the origin of the injury in terms of 
causation, and “in the course of” relates to the time, place, and circumstances in which the injury 
occurred.  McCurry v. Container Corp. of America, 982 S.W.2d 841, 843 (Tenn. 1998).  For an 
accidental injury to be compensable, both components are required.  McCurry, 982 S.W.2d at 
843.  In all but the most obvious cases, causation and permanency may only be established 
through expert medical testimony.  Thomas v. Aetna Life and Cas. Co., 812 S.W.2d 278, 283 
(Tenn. 1991). 
 
 “The causation requirement is satisfied if the injury has a rational, causal connection to 
the work.”  Reeser v. Yellow Freight Sys., Inc., 938 S.W.2d 690, 692 (Tenn. 1997).  Additionally, 
Reeser provides: 
 

 Although causation cannot be based upon merely speculative or 
conjectural proof, absolute certainty is not required. Any reasonable doubt in this 
regard is to be construed in favor of the employee. We have thus consistently held 
that an award may properly be based upon medical testimony to the effect that the 
given incident “could be” the cause of the employee’s injury, where there is also 
lay testimony from which it reasonably may be inferred that the incident was in 
fact the cause of the injury. 

 
Reeser, 938 S.W.2d at 692 (citations omitted); see also Fritts v. Safety Nat. Cas. Corp., 163 
S.W.3d 673, 678 (Tenn. 2005). 
 
 The proof at trial demonstrated that, although Dr. Bacon had examined Employee’s 
shoulder on previous visits, he performed only minimal examination of her shoulder at the time 
that he placed her at maximum medical improvement and assigned to her a 0 percent impairment 
rating.  Dr. Landsberg testified that, based upon his examination of Employee’s right shoulder 
and measurement of her range of motion, his impression of her shoulder condition was 
“tendinitis, impingement syndrome and AC joint inflammation . . . with mild stiffness and 
weakness.”  Moreover, with respect to all of Dr. Landsberg’s diagnoses, which included the 
shoulder condition, he opined that Employee’s “problems were secondary to the repetitive very 
intensive hand and upper extremity work [for Employer] over the years . . . it was due to her 
continuous activities of using the upper extremities and hands.”  Employee’s own description of 
her work activities corroborated the correlation of these duties to her shoulder condition.  
Employee further testified that Dr. Landsberg’s examination lasted over an hour, during which 
time he performed numerous tests and took measurements, which Dr. Bacon did not conduct.  
Accordingly, the evidence does not preponderate against the finding of the trial court that 
Employee sustained a compensable injury to her right shoulder. 
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IV.  Calculation of Benefits 
 
 Finally, Employer argues that the trial court erred by awarding 260 weeks of benefits, as 
opposed to awarding 80 percent of 260 weeks of benefits.  Tennessee Code Annotated section 
50-6-207(4)(A)(i) provides in pertinent part: “[W]ith respect to disabilities resulting from 
injuries that occur after sixty (60) years of age, regardless of the age of the employee, permanent 
total disability benefits are payable for a period of two hundred sixty (260) weeks.”  In Vogel v. 
Wells Fargo Guard Services, 937 S.W.2d 856, 862 (Tenn. 1996), our Supreme Court 
“conclude[d] that the 260 week cap set forth in Tennessee Code Annotated section 50-6-
207(4)(A)(i) applies to all injured workers over sixty who are awarded benefits under the 
Workers’ Compensation statute for permanent partial or permanent total disability.”  In Peace v. 
Easy Trucking Co., 38 S.W.3d 526, 529-31 (Tenn. 2001), our Supreme Court reaffirmed the 
holding of Vogel that permanent partial disability awards for employees over age 60 must be 
calculated as a percentage of 400 weeks, with total benefits “capped” at 260 weeks.  Id. 
 
 In Peace, the Court recognized that calculation of benefits based upon a percentage of 
400 weeks with a “cap” of 260 weeks, “militate[s] against injured workers in some context 
notwithstanding the remedial purpose of the Act.”  Id. at 529 (quoting Vogel, 937 S.W.2d at 
862).  Nonetheless, this holding was “required to avoid an otherwise irrational result.”  Id. 
(quoting Vogel, 937 S.W.2d at 862). 
 
 The Employer contends that the Tennessee Supreme Court erred in Peace by assigning a 
meaning to the word ‘cap’ that is inconsistent with the rest of the workers’ compensation statute. 
Employer further argues that the Court’s holding in Peace yields illogical results contrary to the 
legislature’s intent. 
 
 The Special Workers’ Compensation Appeals Panel is bound by the decisions of this 
state’s Supreme Court.  Accordingly, we conclude that the trial court’s award based upon 260 
weeks of benefits was not error. 
 

Conclusion 
 
 Based upon the foregoing, the decision of the trial court is affirmed.  Costs of this appeal 
are taxed to Employer, G. F. Office Furniture, Ltd., and its surety, for which execution may issue 
if necessary. 
 
 
       �   

        DAVID G. HAYES, SENIOR JUDGE
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JUDGMENT 
 
 
 This case is before the Court upon the entire record, including the order of referral to the 
Special Workers' Compensation Appeals Panel, and the Panel's Memorandum Opinion setting 
forth its findings of fact and conclusions of law, which are incorporated herein by reference. 
 
 Whereupon, it appeals to the Court that the Memorandum Opinion of the Panel should be 
accepted and approved; and 
 
 It is, therefore, ordered that the Panel's findings of fact and conclusions of law are 
adopted and affirmed, and the decision of the Panel is made the judgment of the Court. 
 
 Costs will be paid by the Employer, G. F. Office Furniture, Ltd., and its surety, for which 
execution may issue if necessary. 
 
 IT IS SO ORDERED. 
 
 
 
 
       PER CURIAM 
 
 


