IN THE CHANCERY COURT FOR THE STATE OF TENNESSEE
TWENTIETH JUDICIAL DISTRICT, DAVIDSON COUNTY, PART III

IN RE HCA, INC.

SHAREHOLDER LITIGATION, Master Docket No. 06-1816-111

N’ N N N’

MEMORANDUM AND ORDER

Thisis alawsuitfiled by a groupof shareholdersf a public corporationto halta
buy-outof the corporationby the founderof the companyandinvestmentpartners. The
plaintiff shareholderslaim thatthe BoardOsepresentatiotthatthe buy-outis in the best
interestof the shareholderss false and that the transactionis designedto benefitthe
founderandhis buy-outgroup. Citing to a numberof measuresuchasthe appointment
of a SpecialCommittee independenbf the buy-outgroup,to investigateand studythe
transactionthe HCA defendantasserthatthey havedealtfairly with andfulfilled their
legal obligations to the shareholders.

Havingreceivedthe requiredapprovalon Octoberl3, 2006from the SECof their
third amendedoreliminary proxy statementthe defendantdhavesetfor Novemberl6,
2006, the vote by the shareholdersn whetherto accepithe buy-outoffer. Beforethat
date,the shareholdersvho filed this lawsuit planto apply to this Courtto halt the vote
basedon their claim that the dealis unfair to shareholders.The plaintiff shareholders,

however,haverun into a timing problem. They haveappliedto this Courtfor relief,



including a postponemenof the shareholdewote scheduledor November16, 2006.
That is the issue presently before the Court.

The plaintiff shareholderstining problemis thatto obtainproof to supporttheir
casefor the Courtto halt the vote on the sale,they agreedwith the defendantsto fit in
beforethe vote, review of corporatedocumentsguestioningthe defendantsand their
agentsunderoath (depositions)anda court hearing. The partieshavenot beenableto
adhereto thosedeadlines. Only as of yesterday October25, 2006, did the plaintiffs
receivesubstantiallyall the documentgheyrequested.The problemis thatthe plaintiffs
needtime to studythe documentandthenmoretime to questionthe defendantandtheir
agentsunderoathto gatherproofto applyto the Courtto haltthe vote. With the vote set
for Novemberl6, 2006, the plaintiffs asserthatthey do not havesufficienttime. They
apply to the Court to postpone the vote for 30 days.

At stakein postponingthe vote is millions of dollars per day in interest.
Additionally, evenif the shareholderapprovethe sale,it is contingentuponthe buyers
obtainingfinancing. A postponementf the vote by the Court could cloud the saleand
makefinancingmoredifficult and/ormorecostly. Furtherthedelayof thevoteincreases
the risk of adversemarketchangesor changedo the companywhich could causethe

merger not to close and the shareholders to lose the cash out of $51 per share.

After studying the papersfiled by counsel, reviewing Delaware law on
shareholderséights to corporateinformation and the obligation of managemento

providesuchinformationandTennessetaw on discoveryprocedureandconsideringhe



argumentf counselthe Courtgrantsthe plaintiff shareholdersomeof therelief they
haverequestedut not all. The Court vacateshe presentdeadlinesfor completionof

documentproductionand depositionsand providesthe plaintiff shareholdersome
extensionon those,but the Court deniesthe plaintiff shareholdersfotionto postpone
the vote on November 16, 2006.

The CourtOslecisionis basedon the plaintiffsCfailure to provide the Court with
any proof, suchas an affidavit of an accountanbr otherexpertwitnessor documents
damagingto the HCA defendantsto backupthe plaintiff shareholderséllegationsthat
thebuy-outis unfair. The plaintiffs claim thatthey haveunearthedlamagingnformation
but havemadeno showingof thatto the Court. Facedat this time with mereallegations
of unfairnessout swornproof from the HCA defendantsletailinga numberof measures
the Boardhastakento independentlyerify andassureairness, the Courtconcludeghat
the plaintiffs havefailed to justify subjectingthe companyandits shareholderso the cost

and marketand industry risks of postponingthe shareholdewvote. Additionally, the

'Accordingto the affidavit of Mr. Gluck, someof the measuresakento assureandverify
fairnessare that a specialcommitteeof the Board (the OSpeciaCommitteeOyvas formed to
review, evaluateand,if appropriatenegotiatea possibleacquisitionof HCA andany alternative
thereto. The Special Committee,accordingto Mr. Gluck, was comprisedonly of outside,
independendirectors,and the Special Committeeretainedindependenfinancial and legal
advisorsto assistin its evaluationof the proposedransaction.Mr. Gluck assertghatthe Special
Committeereviewedthe mergeragreemenandnegotiatedhe $51 per shareprice with the buy-
out group in addition to the othertermsof the merger. Mr. Gluck assertshat the Special
Committee unanimously determinedthat the merger agreementand the transactions
contemplatedhereby,including the merger,were fair to andin the bestinterestof HCAOs
shareholdeandrecommendetb the Boardthattheybe approved. Additionally, for 50 daysthe
SpecialCommitteeinitiated, solicitedandencouragedlternativebuyersfor the companyin an
attemptto obtaina superiorproposalto the mergeragreemenandto obtaina higherper share
pricefrom adifferentbuyer. Finally, Mr. Gluck testifiesthatthe averageprice of the stockatthe
time the buy-out was announced was $44 per share.



Court concludesthat with the scheduleorderedbelow, the plaintiff shareholdersre
providedan adequatdime andjust procedureto completeinvestigationof their claims
and apply to the Court to halt the shareholder vote on the sale.

The Court, therefore, ORDERS:

1. The plaintiff shareholdersare provided the rest of this week, through
October 29, 2006, to analyze documents.

2. PlaintiffsOcounsel shall review the depositionscheduleproposedby
defendants€bunselin its October24, 2006 letter, anddeliver to defendantsunselon
or before noon on Friday, October27, 2006, a revampeddepositionschedulewith
depositiongo commenceon Monday,October30, 2006,andproceedinghroughFriday,
November 3, 2006, at noon.

3. Defendants€@unsekhallhavedefendantsindtheir agentseschedulether
obligationsand be flexible and make themselvesavailablefor thesedepositionsall
through the week of October 30, 2006, as their first priority.

4. Additionally, defendants€bunselshall makethe core defendantsvailable
for their depositionssequentially not simultaneouslyso that the plaintiffsCcounselcan
build upon the depositions of different individuals in securing proof.

5. The plaintiffs shallfile their applicationfor aninjunctionon or before3:00
p.m. Wednesday, November 8, 2006.

6. Thedefendantshallfile their oppositionat4:00 p.m.on Friday, November

10,2006. Onthatday,the courthousas closedin observancef Armistice Day, but the



Court shall make arrangementsvith the DavidsonCounty Clerk and Master for the
defendantsO filings to be received and marked of record.

7. The hearingon plaintiffsGapplicationto enjoin the vote shall be held on
Monday,Novemberl3, 2006,at 9:30a.m. As perthe Local Rulesof DavidsonCounty,
the hearingshallbe conductedn affidavitsanddepositiontestimony;no testimonyshall
be allowed at the hearing. Eachsideis allotted threehours,which includesplaintiffsO
reply.

8. Finally, for efficient useof time, the Courtshall not conductoral argument
on The Tennessean’s motion to intervene,scheduledor November3, 2006, but shall
decide the motion on the papers.

Thefindings of fact andconclusionsof law on which the Courtbasests decision

are as follows.

Law Applied by the Court

The legal standardthe Court hasusedto decidethis motion is Rule 26 of the
Tennesse®ulesof Civil Procedure.Althoughsection10.7of the AgreementndPlanof
Mergerstateghatthe Agreementhall be governedoy andconstruedn accordancevith
the laws of the Stateof Delaware the Court notesthatdiscoveryissuesanddisputesare
proceduramattersand,assuch,aregovernedoy the law of the forum state: ODiscovery
in statecourtactionsis governedy statestatutesandrules.023 Am.Jur.2dDepositions
and Discovery © 2 (2006). As statedby a Delawarecourt, Oregardlessf which stateOs

substantivdaw is used,proceduralmattersare generallycontrolledby the law of the



forum state. Pretrialdiscoveryrulesare generallyproceduraissuesandthe law of the
forum stateis typically applied.OChubb Custom Ins. Co. v. Nutri/System, L.P., No. 98C-
12-021-JTV,1999WL 743258(Del. Super.Ct. May 19, 1999)at *1. See also Lutz v.

Boas, 176 A.2d 853,857 (Del. Ch. 1961)(Oltis well-establishedhatthe law of the forum

governsquestionof remedialor proceduralaw.Oind Restatemen(First) of Conflict of

Laws & 585 (1934) (OAll mattersof procedureare governedby the law of the forum.O).
In determiningthe scopeof suchpre-trial discovery,the trial courtis vestedwith broad
discretion,andO[iJtmay. . . control,limit, or preventdiscoverythatwill not promotethe
administrationof justice in the particular case.O 23 Am.Jur.2d Depositions and

Discovery @ 5.

Turning,then,to Tennesseeuleson discovery,specificallyRule 26.02,the Court
notesthatthe rule vestsin the Courtthe authorityto limit the frequencyor extentof use
of discoverymethodsf the Courtdetermineshat Otheparty seekingdiscoveryhashadan
ampleopportunityby discoveringthe actionto obtainthe informationsoughtCr Othat
the discoveryis unduly burdensome . . taking into accountthe needsof the case,the
amountin controversyJimitations on parties@esourcesandthe importanceof theissues

at stake in the litigation.O

Findings of Fact

By denyingthe plaintiffsOmotion for postponementf the shareholdewote, the

Courtis limiting the plaintiffsCopportunityfor discoveryaspermittedby Rule 26.02. In



doing so, the Court has concludedunderRule 26 that the plaintiffs have had ample
opportunity to obtain the information sought.

In arriving at that conclusion,the Court hastakeninto accountthat the law
requiresthe plaintiffs to havea caseand proof of unfairnessat the time they file the
lawsuit, evenbeforethey obtaininformation from the otherside. Sincethe additional
time requestedand delay of the vote pertainto information from the defendantgo
potentially supplementand bolsterfoundationproof the plaintiffs presumablyalready
have, it is not justified.

Additionally, the plaintiffs claim in a summarydocumenthe Courtrequiredthem
to file that discoveryhasyielded documentsdemonstratinghat the HCA Board of
directorswasshownoverly pessimistiqorojectionsto convincethe Boardto recommend
the buy-out,that McKinseyOsgvaluationwas not independentthat Merrill Lynch stands
on all side of the transactionand is not independent,and that Kohlberg Kravis
manipulatedorojectionsto establisha lower sharevalue. This testamenby plaintiffs of
uncoveringdocumentssupportingtheir claims indicatesample opportunity to obtain
documentary information.

Further,in applyingthe legal standardof Rule 26, the Court finds that allowing
time for discoveryto postponghe Novemberl6, 2006 voteis unduly burdensomeaking
into accountthe needsof the case the amountin controversythe limitations of time, and

the mattersat stake. Accordingto the affidavit of FrederickW. Gluck, if the shareholder

Mr. Gluck hasbeena memberof the board of directorsof HCA since 1998 and is
currently the presidingdirector. He is not employedby HCA nor does he receive any



meetingis not allowedto go forward as currently scheduledon Novemberl6, 2006,
HCAOsshareholdersould be harmedboth by the loss of the time-valueof their $51in
cashpershareduringthe periodof anydelayandtherisk thatHCAO$usines®perations
and prospects could be materially harmed in the interim:

If the shareholdemeetingis delayedby evenas little as three
businesslays,the closingof the merger(andHCA shareholders@ceiptof
their $51 per share)could be delayedby up to two months. The merger
agreemenprovidesthe buy-out group with the right to marketthe debt
beingsoldto financethe transactiorfor twenty consecutivebusinesgdays
prior to closing. Thereis a holiday blackoutperiod from Decemberl9
throughJanuary2, andthe buy-outgroupis not requiredto exercisethis
right until after the shareholdermeeting. Therefore, delaying the
shareholdemeetingfor three days could pushback the closing of the
merger until January29, 2007 (to allow the buy-out group twenty
consecutivebusinessdays after the conclusionof the blackoutperiod).
There could be a correspondingwo-month delay in the shareholdersO
receiptof the $51 per sharein cashwithout compensation.If the merger
agreemenis approved HCAOsshareholdersn the aggregatewill receive
over $20 billion in cash. A two-monthdelayin disbursingof thosefunds
could result in an estimatedloss to HCAOsshareholdersof at least
$100 million.

Delayingthe closing of the transactioncreatesthe separateisk to
the shareholdersthat the merger may never close and that HCA
shareholdersnay neverbe ableto recoupmorethan$51 per shareon their
investment. For example certainadverseexternalevents,adversemarket
developmentspr materialadversechangesspecificto HCA could arise
during the courseof any delay. Theseeventscould significantly and
irreparablydecreasehe long-termvalue of HCA. The averageprice of
HCA stockatathird daysprior to theannouncemendf the mergerwasless
than $44 per share.

compensatioirom HCA otherthanwhathereceivesn connectionwith his dutiesasa member
of the Boardandasa shareholdeof HCA. He is the chairmanof the SpecialCommitteewho
investigated and recommended the buy-out



Additional evidencethat postponinghe vote to allow additionaltime to plaintiffs
to investigatetheir claimsis unduly burdensomas the affidavit of PeterStavros,a
principal at KohlbergKravis Roberts& Co. He testifiesthata delayin the shareholder
meetingwill havea significantimpacton the financing of the transactiorwhich would
lead to serious harm to the HCA shareholders, the company and the buy-out group:

[U]nder the merger agreementand in summarizingthe proxy
statementthe buy-outgroupis obligatedto useits reasonabldestefforts
to obtain necessarydebt financing for the transactionas promptly as
practicable. The HCA transactionwill be financedwith $20.4billion of
new debt facilities, including $5.7 billion of high yield bonds and
$16.8 billion of securedcredit facilities. The Merger Agreement
specifically contemplatesa Omarketing@ which representativesf the
buy-outgroup,HCA managemendndthe leadlendersmeetwith potential
purchaser®f the debtin anattemptto getcommitteedo participatein the
credit facilities or purchasethe bonds. The methodand timing of this
marketingis critically importantto obtainingthe debtfinancinganddoing
soat pricing termsthatarenot disadvantageous the company. Especially
in the largesttransactionshatincludevery significantamountsof debtsuch
asthe HCA transactionthe debtmarketingoccursovera severaweektime
periodandnearthe completionof the transaction.This is the casebecause
both the Companyand potentialpurchaser®f the debtwill not wantthe
pricing of the debtto be finalized unlessthe underlying transactionis
certainto closevery soonthereafter. As aresult,basedon the stability and
certaintyprovidedby the settingof the shareholdemeetingfor November
16, 2006, the debt marketinghasalreadycommencedvith meetingswith
potential lendershaving begunon October23, 2006, eventhoughthe
Merger Agreementdoesnot requirethe debtmarketingto beginuntil after
the shareholdemeeting. The currentmarketingscheduleassumeshe debt
will be priced and finalized shortly after the November16 shareholder
meeting and the HCA transaction will close shortly thereafter.

If the shareholdemeetingis delayeduntil Decemberl6, 2006, the
marketingefforts will haveto be suspendedmmediatelyandlikely could
not restartuntil a time period closeto year-endwhen marketingdebtis
typically more difficult. This is why underthe terms of the Merger
Agreementthe debt marketingcan be delayeduntil January2007 in the
eventthat the marketingperiod contemplatedy the Merger Agreements
not completedoy Decemberl9, 2006. In short,if the shareholdemeeting



Is delayed,thereis a substantiakisk that the debt marketingwill not be
finalized until mid- to late-January007,if atall. This will significantly
delaythe closingof the HCA transactiorat the very least,andincreasehe
risk that the transactionis not consummatedbeforethe January31, 2007
date for the transaction.

If the debt marketinghasto be suspendedhortly after it begins
(which will be the caseif the Court grantsplaintiffsOmotion) then the
marketingeffort shall be compromised. Successfumarketingof sucha
significantamountof debtrequiresmakinga strongandlastingimpression
on potentialpurchasersf the debt,suchthatthe bestpricing termscanbe
achieved. A court-ordereddelayin the shareholdemeetingwill not only
resultin direct coststo the Companyas a result of havingto startthe
financingprocessveragainat a later datebut, moreimportantly,will lead
to confusionin the financial marketsregardingthe timing and certaintyof
the HCA transaction. As a result, potential purchaserof the debt will
focuson this uncertaintyduring the marketingperiodratherthansolely on
the merits of the HCA transactionand the specificsof the debt being
offered.

A delayedshareholdemeetingcould resultin significantadditional
coststo the Companyrelatedto the debtfinancingof thetransaction.If the
marketing and closing of the debt financing were to be delayed,the
confusionin the marketingprocessor any potentialadversechangein the
financial marketsor the condition of the companycan make the debt
financingmoredifficult andexpensiveo obtain. Theinterestratesthatthe
companywould be requiredto pay on the creditfacilities andthe bondsin
orderto successfullyplacesuchdebtin the financial marketsasa resultof
suchconfusioncouldbe, or afterany suchadversechangedikely would be,
higher than the ratesthat the companyexpectsto obtain on the current
schedule.

The plaintiffs have providedno proof to counteror underminethe defendantsO
proof of substantialcostsandrisks to shareholdersf the vote is delayed. The Court
thereforeconcludesthat it is unduly burdensomedo changethe date of the vote to

accommodate additional investigation by plaintiffs.

10



The final part of the CourtOsnalysisis thatin using Rule 26 of the Tennessee
Rulesof Civil Procedurethe Court hasrejectedboth legal modelsproposedby the
plaintiffs and the defendantgor decidingthis motion, andthe Court hasmadefactual
findings to support that rejection.

The plaintiffs assertedhat the Court shouldgranttheir motion to postponethe
shareholdewrote to vindicatethe authority of the Courtin the face of the partiesnot
havingcompliedwith their agreedorderconcerningthe timing of documentproduction
andschedulingdepositions.The Courthasrejectedthis analysisbecausét hasconcluded
that HCA hassubstantiallycompliedwith the parties@greedorder,basedon production
of 360 boxes, 1,100,000,000 pages of documents including:

1. Preliminary Proxy Statementand Rule 13e-3 Statemenipublicly

filed);

2. OCoredocuments@pecifically requestedy Plaintiffs (about1,700
pages);

3. Documentdrom the electronicdataroom (about11,000pages)and

documentsfrom the paperdataroom (Plaintiffs reviewedthese
documentsand flagged about 9,200 pagesfor copying) made
available to the buyer group in connection with the transaction;

4. Paperdocumentsfrom HCA employeesdeeply involved in the
transaction,emailsfrom HCA senior managemenand Dr. Frist,
electronicandpaperdocumentgrom the six non-SpecialCommittee
directors,andthe minutesfrom SpecialCommitteemeetings(about
48,000 pages);

5. The total productionsfor non-partiesCredit Suisse(about86,000
pages) and Morgan Stanley (about 36,000 pages);

6. All of the buyergroupObkardcopydocumentgabout144,000pages)
and about 29,000 emails relating to the transaction;

11



7. All documentsfrom the Special Committee relating to the
transactiorn(aboutl,500pagesthe majority of which wereproduced
on 9/30);

8. All final documentgdeliveredby McKinsey to HCA, emails,and
financial forecastsoutsidethe scopeof the subpoengabout40,000

pages).

The Court finds that imperfectcompliancewas not due to bad faith, malice or
deliberatedelay but factors over which neither side had controlNthe timing of SEC
approvalof the proxy statementindthe apparentlyunanticipatedsolume of electronic
communicationsattendanto the buy out. Both sideshaveworkedhardanddiligently,
andthattherehasbeenno badfaith or maliciousdelayin providingdocuments.Instead,
in the legal professionandjustice system methodsof discovery,which mustadhereto
demandingcourt schedules,have not been developedto processthe volume of
communications generated by corporations through blast fax, emails and electronic data.

Havingfoundthatthe HCA defendantfiaveacteddiligently andthatthey arenot
in contemptof the court order and have not ignoredthe order, the Court concludesa
vindication of its authority, by postponing the vote, is not warranted.

The Courthasrejected aswell, the defendants@nalysisthatthe plaintiffsOmotion
IS, in essencean applicationfor aninjunctionto preventthe Novemberl6, 2006 vote
from proceeding. The Courtrejectsthe defendants@nalysisbecausehe plaintiffs have
demonstratea genuineproblemwith the timing of discovery,andfor thatthe Courthas

providedschedulingrelief. Under Tennessedaw, the timing of discoverydisputesis
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governedby Rule 26 of the Tennessedrules of Civil Procedureand not Rule 56

concerning applications for an injunction.

Therefore baseduponthe foregoingfindings and conclusionsof law, the Court,

underthe authorityof Rule 26.020f the Tennesse®&ulesof Civil Proceduredirectsthat

plaintiffsCremainingdiscoverypreparatoryto filing an applicationfor injunction shall

proceed as ordered above and the motion to postpone the shareholder vote is denied.

CC.

George E. Barrett

Douglas S. Johnston, Jr.

Edmund L. Carey, Jr.
Timothy L. Miles
Gerald E. Martin
William Lerach
Darren J. Robbins
C. David Briley
Jason A. Rodenbo
Frank J. Johnston
Brett M. Weaver
Paul K. Bramlett
Joshua M. Lifshitz
Gregory M. Nespole
Matthew M. Guiney
E. Joe Kendall
Willie Briscoe

Karl Rupp
Hamilton Lindley
Steven Riley
Robert J. Walker
Robert Baron

B.J. Wade

ELLEN HOBBS LYLE
CHANCELLOR
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