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Report on 

Third Party Closing Opinions 

by the 

Joint Committee of the 

Sections of Business Law and Real Estate Law 

Tennessee Bar Association 

I. Introduction 

1.1 Purpose of this Report. 

This Report is intended to be a resource to Tennessee practitioners in dealing with third-
party opinion issues that commonly arise, including opinion issues that are specific to Tennessee 
law and practice.  It is not intended to be an exhaustive treatise on opinion practice or Tennessee 
law.  Further, while this Report may provide evidence of the current status of "customary 
practice" in Tennessee, it is not intended to be a comprehensive statement of customary practice. 

It is not the purpose or intent of this Report to provide mandatory rules for Opinion 
Givers or to set absolute standards for the degree of diligence that every Opinion Giver must 
exercise in rendering certain opinions. That diligence will be determined by a variety of factors 
including, but not necessarily limited to, the demands of the Opinion Recipient, the nature of the 
Transaction, the Opinion Giver's relationship to and familiarity with the Company, and the 
Company's willingness and ability to pay for the cost of investigation by the Opinion Giver. 
Rather, this Report outlines certain issues the Opinion Giver may want to consider in preparing 
an Opinion. 

1.2 Background. 

In 1991, the Committee on Legal Opinions of the Section of Business Law of the 
American Bar Association issued the Third Party Opinion Report, Including the Legal Opinion 
Accord (the "Accord")1.  The Accord represented the culmination of an effort over many years to 
establish a "national consensus as to the purpose, format and coverage of a third-party legal 
opinion."2  The Accord contained statements of principles that governed the interpretation of 
opinions that adopted the Accord, commentaries, specimen forms of opinions, qualifications, 
exclusions and limitations.  Under the Accord model for delivering Opinion Letters, an Opinion 
Giver could incorporate the Accord qualifications, exclusions and limitations by reference 
simply by stating that its Opinion Letter was governed by the Accord. 

The Accord did not cover many opinions and issues encountered by Opinion Givers in 
real estate secured loan transactions.  Thus, a Joint Drafting Committee composed of members of 

                                                 
1 Committee on Legal Opinions of the Section of Business Law, American Bar Association, Third Party Legal 
Opinion Report, Including the Legal Opinion Accord, 47 BUS. LAW. 167 (1991). 
2 Id. at (i). 
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the Committee on Legal Opinions of the Real Property, Probate and Trust Section of the ABA 
and the Attorneys' Opinions Committee of the American College of Real Estate Lawyers issued 
the Report on Adaptation of the Legal Opinion Accord of the Section of Business Law of the 
American Bar Association for Real Estate Secured Transactions3 in 1993 (the "Real Estate 
Adaptation").  The Real Estate Adaptation modified and supplemented the Accord such that 
Accord-based Opinion Letters could be given in real estate secured loan transactions. 

Partially in response to the Accord, in 1992 Tennessee Bar Association President 
Thomas C. Binkley appointed the Special Committee on Opinion Standards of the Tennessee Bar 
Association (the "1995 Committee").  The 1995 Committee concluded its work in 1995 by 
issuing the Report of the Special Committee on Opinion Standards of the Tennessee Bar 
Association (the "1995 Report").  The 1995 Report was organized into two parts.  Part I 
contained the Tennessee Supplement to the Accord, which listed additional qualifications and 
exclusions that Opinion Givers issuing Accord-based Opinion Letters should consider adding to 
their opinions. Part I also contained specimen opinions and commentary regarding opinions 
given with respect to corporations.  Part II of the 1995 Report contained guidelines, commentary 
and caveats for Opinion Givers with respect to certain commonly requested opinions, as well as 
certain ethical issues.  The 1995 Report was not published, but copies were circulated to 
members of the Tennessee Bar Association. 

Since the issuance of the 1995 Report, there have been a number of significant 
developments in opinion practice.  First, while the Accord is widely respected for its scholarship, 
it never gained broad acceptance as a model for delivering third-party closing opinions.  Many 
Opinion Recipients were simply unwilling to accept an Opinion Letter that incorporated the 
Accord by reference, preferring Opinion Letters that contained all assumptions, qualifications 
and limitations within the four corners of the Opinion Letter.  This development rendered the 
Tennessee Supplement to the Accord (Part 1 of the 1995 Report) effectively obsolete. 

Second, Article 9 of the UCC was completely revised in every state, including Tennessee, 
effective in 2001, rendering Article I of Part II of the 1995 Report obsolete. 

Lastly, since 1995 a number of bar reports and statements have been issued that have had 
significant impact on opinion practice nationally.  These include: 

Third-Party "Closing" Opinions ("Tribar II"),4 issued by the TriBar Opinion Committee 
in 1998, is a comprehensive report on closing opinions rendered in business transactions 
(excluding real estate secured loan transactions). 

                                                 
3 Section of Real Property, Probate and Trust, American Bar Association & American College of Real Estate 
Lawyers, Report on Adaptation of the Legal Opinion Accord of the Section of Business Law of the American Bar 
Association for Real Estate Secured Transactions, reprinted in 29 REAL PROP. PROB. & TR. J. 569 (1994) 
[hereinafter Real Estate Adaptation] (original Report issued in 1993). 
4 TriBar Opinion Committee, Third-Party "Closing" Opinions, 53 BUS. LAW. 591 (1998) [hereinafter TriBar II]. 
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1998 Mortgage Loan Opinion Report (the "NY Mortgage Loan Opinion Report"),5 issued 
jointly by the Association of the Bar of the City of New York and the New York State 
Bar Association, is an expansive treatment of opinions issued in connection with real 
estate secured loan transactions. 

Legal Opinion Principles (the "Principles"),6 issued in 1998 by the Committee on Legal 
Opinions of the Section of Business Law of the American Bar Association.  The 
Principles are intended to provide guidance regarding the application of customary 
practice to third-party closing opinions that do not adopt the Accord. 

Guidelines for the Preparation of Closing Opinions (the "Business Law Guidelines"),7 
issued in 2002 by the Committee on Legal Opinions of the Section of Business Law of 
the American Bar Association.  The Business Law Guidelines are intended to 
complement the Principles and provide further guidance regarding the application of 
customary practice to third-party closing opinions. 

Real Estate Opinion Letter Guidelines (the "Real Estate Guidelines"),8 issued in 2002 by 
a joint drafting subcommittee of the Committee on Legal Opinions of the Section of Real 
Property, Probate and Trust Law of the American Bar Association and the Attorneys' 
Opinions Committee of the American College of Real Estate Lawyers.  The Real Estate 
Guidelines adopt the Business Law Guidelines and the Principles, but supplement the 
Business Law Guidelines to address issues that are peculiar to opinions issued in real 
estate secured loan transactions. 

Special Report of the TriBar Opinion Committee: UCC Security Interest Opinions—
Revised Article 9 ("Tribar UCC Opinion Report"),9 issued by the TriBar Opinion 
Committee in 2003, is a comprehensive report on personal property security interest 
opinions under Revised Article 9 of the UCC. 

Statement on the Role of Customary Practice in the Preparation and Understanding of 
Third-Party Legal Opinions (the "Customary Practice Statement").10  The Customary 
Practice Statement, which has been approved by numerous national, state and local bar 
associations and committees, is simply an acknowledgement that lawyers who regularly 
give and receive opinion letters have an understanding (i) of the work that Opinion 

                                                 
5 Subcommittee on Mortgage Loan Opinions, Committee on Real Property Law, Association of the Bar of the 
City of New York & Attorney Opinions Committee, Real Property Law Section, New York State Bar Association, 
1998 Mortgage Loan Opinion Report, 33 REAL PROP. PROB. & TR. J. 551 (1998). 
6 Committee on Legal Opinions of the Section of Business Law, American Bar Association, Legal Opinion 
Principles, 53 BUS. LAW. 831 (1998). 
7 Committee on Legal Opinions of the Section of Business Law, American Bar Association, Guidelines for the 
Preparation of Closing Opinions, 57 BUS. LAW. 875 (2002). 
8 Committee on Legal Opinions of the Section of Real Property, Probate and Trust Law, American Bar 
Association & Attorneys' Opinions Committee, American College of Real Estate Lawyers, Real Estate Opinion 
Letter Guidelines, 38 REAL PROP. PROB. & TR. J. 241 (2003) [hereinafter Real Estate Guidelines]. 
9 TriBar Opinion Committee, Special Report of the TriBar Opinion Committee: UCC Security Interest 
Opinions—Revised Article 9, 58 BUS. LAW. 1450 (2003). 
10  Statement on the Role of Customary Practice in the Preparation and Understanding of Third-Party Legal 
Opinions, 63 BUS. LAW. 1277 (2008). 
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Givers are expected to perform in order to be able to give certain opinions and (ii) of the 
meaning of opinion letters.  Thus, customary practice permits the abbreviation of opinion 
letters by eliminating the need to explain the due diligence that was performed (or not 
performed) by the Opinion Giver, and by eliminating many commonly accepted 
assumptions, qualifications and limitations.  The Customary Practice Statement has been 
approved by the Sections of Business Law and Real Estate Law of the Tennessee Bar 
Association. 

This Report presumes that the reader has a basic level of familiarity with the foregoing 
reports. 

1.3 Opinion Resources.  The following websites contain articles and reports that are 
very useful to Opinion Givers, including those mentioned in Section 1.1 above: 

The Legal Opinion Resource Center, co-sponsored by the ABA Section of 
Business Law Legal Opinions Committee and the TriBar Opinion Committee, 
http://www.abanet.org/buslaw/tribar/home.shtml. 

The website of the Committee on Legal Opinions of the Real Property, Trust and 
Estate Section of the ABA, 
http://www.abanet.org/dch/committee.cfm?com=RP213000. 

1.4 Glossary.  As used in this Report, the following terms (whether used in the 
singular or the plural) shall have the meanings indicated: 

Collateral:  the personal property serving as collateral in a loan transaction. 

Company:  the party or parties to the Transaction (including predecessor entities where 
relevant) for which the Opinion Giver provides legal representation. 

Company's Jurisdiction:  the jurisdiction in which the Company is organized and exists. 

Constituent Documents:  the articles or certificate of incorporation, limited liability 
company articles of organization, certificate of formation, by-laws, partnership 
documentation, operating or limited liability company agreement or similar organization 
documents of the Company. 

LLC:  limited liability company. 

Opinion or opinion:  a legal opinion that is rendered by the Opinion Giver to one or more 
persons involved with the Transaction other than the Company. 

Opinion Giver:  the law firm rendering the Opinion or, if there is no law firm, the lawyer 
rendering the Opinion. 

Opinion Jurisdiction:  a jurisdiction whose applicable law is addressed by the Opinion 
Giver in the Opinion; if there is more than one such jurisdiction (e.g., the United States 
and a particular state), the term refers collectively to all. 
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Opinion Letter: a document in letter form containing one or more Opinions, which is 
delivered to and accepted by the Opinion Recipient. 

Opinion Preparer:  the attorney or attorneys in the Opinion Giver firm who take on the 
responsibility to prepare the Opinion Letter. 

Opinion Recipient: the addressee or addressees of the Opinion Letter. 

Real Property:  the real property serving as collateral in a loan transaction. 

Transaction:  the business transaction (e.g., loan, sale of securities, merger or acquisition) 
among the Company and the other parties. 

Transaction Documents: the contract setting forth the principal terms of the Transaction 
addressed by the opinion and any other ancillary contracts that are explicitly addressed by 
the opinion. 

UCC:  the Uniform Commercial Code as in effect in the applicable Opinion Jurisdiction. 
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II. Opinions Respecting Corporations 

2.1 Existence and Good Standing. 

(a) Sample Opinion Language. 

The Company is a corporation duly organized [incorporated], validly 
existing and in good standing under the laws of the State of Tennessee. 

(b) Explanatory Comments. 

 This opinion consists of four parts, each of which serves a distinct purpose 
and requires a separate scope of inquiry. 

(1) "The Company is a corporation . . ." 

The Tennessee Business Corporation Act ("TBCA"), Tennessee Code 
Annotated Sections 48-11-101 et seq., governs Tennessee corporations.11  For an 
entity to become a Tennessee corporation, a charter satisfying the applicable 
statutory requirements must be executed by the incorporator and filed by the 
Tennessee Secretary of State, at which point "corporate existence" begins.12  The 
filing of the charter by the Secretary of State is "conclusive evidence" of the 
formation of the corporation, except in a proceeding by the state to cancel or 
revoke the incorporation or involuntarily dissolve the corporation.13 

The Opinion Giver should obtain a recent Certificate of Existence from 
the Tennessee Secretary of State, and make sure that no qualifications are stated 
in the Certificate. Under Tennessee Code Annotated Section 48-11-309(c), 
subject to any qualifications stated in the certificate, a Certificate of Existence 
issued by the Secretary of State may be relied on as conclusive evidence that the 
corporation is in existence and is in good standing.  If any qualifications are 
stated, the Opinion Giver should bring them to the attention of the Company and 
the Opinion Recipient. Customary practice allows the Opinion Giver to rely on a 
current, unqualified Certificate of Existence to support opinions that the Company 
is a corporation, is validly existing and is in good standing. 

(2) "The Company is a corporation duly organized . . ." 

The TBCA provides that the organization of a corporation is to include the 
election of directors, the appointment of officers, and adoption of bylaws.14  
These actions may be taken by the initial directors, if named in the charter, or by 
the incorporator (at least to the extent of electing directors) if no initial directors 

                                                 
11 The TBCA originally became effective on January 1, 1988, replacing the Tennessee General Corporation Act 
("TGCA"), then codified at Tennessee Code Annotated Sections 48-1-101 et seq. 
12  Tennessee Code Annotated Section 48-12-103(a). 
13 Tennessee Code Annotated Section 48-12-103(b). 
14  Tennessee Code Annotated Section 48-12-105(a) 
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are named in the charter.15  These actions can be taken at any time after the 
charter is filed and can be taken by written consent of all of the incorporators or, 
unless prohibited by the charter or bylaws, all the directors.  Evidence that the 
necessary organizational steps have been taken would typically be found in the 
Company's minute book.  "Due organization" may also be viewed as requiring 
authorization of the initial issuance of the Company's stock, although the TBCA 
does not expressly require such authorization or issuance as an element of the 
organization process.16  The Committee believes that under customary practice a 
"due organization" opinion confirms that the initial issuance of the Company's 
stock has been authorized by appropriate action as reflected in the Company's 
minutes and the Company’s stock records. If the Opinion Giver is rendering a 
"due organization" opinion, it is not necessary to also include the phrase "duly 
incorporated", since a duly organized corporation would necessarily have been 
"duly incorporated." 

The Opinion Giver should determine that the Company's charter 
conformed to statutory requirements in existence at the time the charter was filed 
and, if the charter has been subsequently amended, applicable statutory 
requirements at the time of the respective amendments. 

Due to uncertainty about the scope of the "due organization" opinion, and 
the additional challenge of confirming the due organization of a corporation under 
requirements applicable at various times in the past, there is a trend away from the 
giving and receiving of "due organization" opinions, particularly when the 
Opinion Giver did not represent the Company in connection with its formation 
and organization.17 

(3) "The Company is a corporation . . . validly existing . . ." 

The phrase "is validly existing," when added to the statement that the 
Company "is a corporation," confirms that the Company's existence has not ended 
as a result of dissolution and termination or merger or because a period of 
duration specified in its charter has expired. 

                                                 
15 Tennessee Code Annotated Section 48-12-105. 
16 Prior to January 1, 1988, the TGCA then in effect required a corporation to receive a minimum of $1,000 for 
issuance of its shares before commencing business.  Accordingly, in opinions on the due organization of Tennessee 
corporations formed prior to 1988, the fact of receipt of the $1,000 minimum capital contribution should be 
confirmed. 
17 Tennessee Code Annotated Section 48-12-105(d) provides:  "If the corporate existence of a corporation has begun 
pursuant to Section 48-12-103, no action of such corporation shall be invalid solely as a result of the failure to hold 
an organizational meeting or otherwise complete the organization of the corporation as contemplated in subsection 
(a) of this section."  Thus the failure to have taken any of the organizational steps, such as electing officers or 
directors or issuing shares, has no greater significance because such actions were not taken at the time of formation 
of the corporation than if such an omission occurs later in the life of the corporation.  For example, so long as a 
corporation has a duly elected board of directors who have approved a contract on behalf of the corporation, the 
validity of such corporate act is not adversely affected by the fact that the corporation previously existed for several 
years without ever having an "organizational meeting." 
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Valid existence is not, strictly speaking, affected by the fact that 
(a) grounds for involuntary dissolution exist, (b) a resolution (or less formal plan) 
contemplating a dissolution or merger has been adopted or (c) any other event that 
might potentially affect the existence of the corporation has occurred.  
Furthermore, Tennessee Code Annotated Section 48-24-105 provides that even a 
"dissolved corporation continues its corporate existence" (although a dissolved 
corporation is required by that section to restrict its business to the winding up 
and liquidation of its affairs). Only after articles of termination are filed in 
accordance with Tennessee Code Annotated Section 48-24-108 does corporate 
existence formally end.  Nevertheless, the "validly existing" opinion is generally 
understood to mean that the corporation has not been dissolved or terminated, and 
if an Opinion Giver knows that the board of directors or shareholders of a 
corporation specifically contemplate a dissolution or merger or other event that 
could lead to the cessation or termination of existence of a corporation, that 
information generally should be disclosed to the Opinion Recipient.18 

To assure that a corporation is "validly existing," the Opinion Giver 
should check all filings with the Secretary of State subsequent to its incorporation 
to confirm that it has not been dissolved and that its term of existence, if limited, 
has not expired.  This process has the additional benefit of disclosing any articles 
of merger or charter amendment affecting the Company. 

Customary practice allows the Opinion Giver to rely on a current, 
unqualified Certificate of Existence from the Secretary of State to support an 
opinion that the Company is validly existing.19 

                                                 
18  Under Tennessee Code Annotated Section 48-24-201, the Secretary of State may commence administrative 
dissolution proceedings for a number of reasons including failure to file an annual report or noncompliance with the 
registered agent and office requirements.  Under Tennessee Code Annotated Section 48-24-301, the Attorney 
General and Reporter may commence dissolution proceedings if, among other grounds, the corporation "obtained its 
charter through fraud" or has carried on its business in a "persistently fraudulent or illegal manner," and certain other 
parties in interest may also seek judicial dissolution on various grounds enumerated in that section.  Tennessee Code 
Annotated Section 48-11-309 (governing Certificates of Existence) requires the Certificate of Existence to note 
whether certain grounds for administrative dissolution exist and whether either a Certificate of Dissolution has been 
filed (indicating that administrative dissolution has occurred) or a decree of judicial dissolution has been filed.  
However, the Certificate of Existence does not confirm that proceedings for administrative dissolution have not been 
commenced (although it may be reasonable to infer that no such proceedings are pending that are based on grounds 
the existence of which would be required to be reflected in the Certificate of Existence) or that proceedings for 
judicial dissolution are not pending. Accordingly, consideration should be given to obtaining a certificate from an 
officer of the Company confirming the absence of any such pending administrative or judicial dissolution 
proceedings.  If specifically requested by the Opinion Recipient, determination of the absence of any pending 
judicial dissolution proceedings could be based on an actual court search by checking the applicable county court 
records for possible dissolution proceedings commenced by the Attorney General and Reporter or in the county 
where the Company's principal office is or was last located in the case of any other judicial dissolution proceedings. 
19  Such reliance would not be warranted if the Certificate of Existence failed to note that a period of duration 
specified in the charter had expired. 
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(4) "The Company is a corporation . . . in good standing . . ." 

The TBCA does not define the term "good standing" nor does it 
specifically authorize the Secretary of State to issue a "Certificate of Good 
Standing."  Tennessee Code Annotated Section 48-11-309(c) states that a 
"Certificate of Existence" may be relied upon as conclusive evidence that a 
corporation "is in existence . . . and is in good standing" without assigning any 
specific independent meaning to the phrase "good standing." Since Tennessee 
Code Annotated Section 48-11-309(c) uses the conjunctive "and" between the 
concepts of "existence" and "good standing," presumably that section allocates 
some of the items listed in Tennessee Code Annotated Section 48-11-309(b) to 
the concept of "good standing."  Accordingly, the Committee believes that 
rendering "good standing" opinions with respect to Tennessee corporations is 
appropriate and that an unqualified opinion that a Tennessee corporation is in 
good standing is generally understood to mean that the corporation is in existence, 
has filed all annual reports that are required to have been filed and paid all fees, 
taxes and penalties the nonpayment of which could affect its corporate existence. 

Customary practice allows the Opinion Giver to rely on a current, 
unqualified Certificate of Existence from the Secretary of State to support an 
opinion that the Company is in good standing.20 

2.2 Qualification to Transact Business. 

(a) Sample Opinion Language. 

The Company is authorized to transact business as a foreign corporation 
in the State of Tennessee. 

(b) Explanatory Comments. 

(1) In Section 48-25-101(a), the TBCA provides that a foreign 
corporation, except a foreign insurance corporation subject to the provisions of 
Title 56 of the Tennessee Code Annotated, may not "transact business" in 
Tennessee until it obtains a Certificate of Authority from the Secretary of State.  
Assuming that the foreign corporation is validly existing in its state of formation, 
its authority to transact business in Tennessee is confirmed by obtaining a 
Certificate of Authority from the Tennessee Secretary of State. Customary 
practice allows the opinion to be given in reliance on a Certificate of Authority 
and a current, unqualified Certificate of Existence. 

(2) Opinion Givers may be requested to render an opinion that certain 
proposed business activities of a foreign corporation in Tennessee do not require 
the foreign corporation to obtain a certificate of authority to do business in 
Tennessee.  Tennessee Code Annotated Section 48-25-101(b) sets forth a 
nonexclusive listing of activities that do not constitute "transacting business" 

                                                 
20  See footnote 19. 
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within the State.  In some cases, the application of the TBCA exclusions from 
doing business (as interpreted in any relevant case law) may be sufficiently clear 
to render a "clean" opinion that a foreign corporation is not required to qualify to 
do business in Tennessee.  More typically, however, either no opinion can be 
rendered or, at best, only a "reasoned" opinion can be rendered with regard to the 
requirement to qualify.21 

2.3 Power. 

(a) Sample Opinion Language. 

The Company has the corporate power and corporate authority under 
Tennessee law to [own, lease, license and use its properties and carry on 
its business as presently conducted and to] enter into and perform its 
obligations under the Transaction Documents. 

(b) Explanatory Comments. 

(1) The "power" opinion confirms that the Company's Constituent 
Documents permit it to engage in the activities covered by the opinion.  Typically, 
the opinion covers the entry into and performance of the Transaction 
Document(s), but is often expanded to cover the owning of the Company's 
properties and conduct of its business. 

(2) Opinion Givers are often asked to confirm that the Company has 
the "power and authority" (emphasis added) to perform specified acts, with the 
potential inference that the phrase "and authority" adds meaning to the opinion, 
such as a confirmation that the Company has all governmental authorizations that 
may be necessary for the Transaction.  The Committee believes that any question 
regarding "authority" beyond confirmation of the Company's authorization under 
the TBCA and the Company's Constituent Documents is more appropriately 
addressed in a separate governmental consents/approval opinion.  The Sample 
Opinion above seeks to address this concern by repeating the word "corporate" 
prior to the word "authority" in order to emphasize that only corporate 
authorization is addressed by the opinion. 

(3) In the absence of an unusual restriction in a corporate charter, the 
breadth of general corporate powers granted to Tennessee corporation law by the 
TBCA should eliminate most ultra vires questions about Tennessee 
corporations.22  Matters relating to the purchase or redemption of corporate stock 

                                                 
21 Clients and third parties may also request the Opinion Giver to advise whether proposed business activities or 
transactions will cause foreign entities to be liable for various Tennessee taxes.  In the context of loan transactions 
involving lenders who are foreign entities, particular attention should be paid to Tennessee Code Annotated Section 
67-4-2105, which establishes a special definition of "doing business" for "financial institutions" in connection with 
the obligation to pay franchise and excise taxes. 
22 The TGCA (in former Tennessee Code Annotated Section 48-l-403) required guaranties to be authorized by a 
majority of the entire board of directors of the corporation and was also thought to prohibit a corporation from 
granting a security interest in its own property as collateral for a loan to a third party.  This latter problem was 
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(both of which are limited under Tennessee Code Annotated Section 48-16-401) 
and matters governed by federal law (such as various federal laws relating to 
banking) may be exceptions to this rule in a corporate setting. 

2.4 Due Authorization. 

(a) Sample Opinion Language. 

The Agreement has been duly authorized by all necessary corporate action 
on the part of the Company and has been duly executed and delivered. 

(b) Explanatory Comments. 

(1) An opinion regarding due authorization generally requires 
confirmation that procedures required by the TBCA and the Company's 
Constituent Documents have been followed with respect to the matter being 
authorized.  Typically, such an opinion is supported by a review of the relevant 
provisions of the TBCA and the Company's Constituent Documents as well as 
entries in the Company's minute book reflecting the relevant action(s) by the 
directors and/or shareholders of the Company.23  The addition of the phrase "by 
all necessary corporate action on the part of Company" should, as in the Sample 
Opinion above, be added after the phrase "duly authorized" in order to confirm 
that the "due authorization" opinion is limited to corporate matters and does not 
extend to confirmation that governmental regulatory body or other third party 
approvals have been obtained (which would be the appropriate subject matter of a 
separate opinion expressly addressed to those issues). 

(2) The "duly authorized" opinion is generally not viewed as including 
a confirmation that the directors or shareholders of a Tennessee corporation, in 
approving a Transaction or agreement, are in compliance with their fiduciary 
duties (such as the duties of care and loyalty) or that the relevant director or 
shareholder action satisfied Tennessee Code Annotated Section 48-18-302, 
relating to the approval of Transactions in which conflicts of interest are present, 

                                                                                                                                                             
avoided by having the corporation guarantee the third party's obligation and secure that guaranty with the grant of a 
security interest in the relevant property (a transaction specifically contemplated in former Tennessee Code 
Annotated Section 48-l-403) and providing that recourse on the guaranty was limited solely to the collateral. 
23 How far the Opinion Giver must go in verifying such matters as the due adoption of the bylaws of the Company 
and the validity of the purported board or shareholder action addressing the Transaction may depend on the type of 
opinion being given and the Opinion Giver's relationship to the Company.  For example, in rendering a local counsel 
opinion for a Transaction to be entered into by a corporation for which the Opinion Giver has rendered no other 
legal services, the Opinion Giver may appropriately rely on a certificate from the Company's secretary confirming 
that the bylaws attached to that certificate are the duly adopted and currently applicable bylaws and that resolutions 
attached to that certificate were adopted by a duly constituted board of directors at a board meeting duly called and 
held or by the required vote of shareholders at a shareholders meeting duly called and held, without the Opinion 
Giver's having to verify such matters independently.  On the other hand, an Opinion Giver who regularly represents 
the Company as primary outside counsel and who has performed legal services in connection with such matters as 
the Company's organization, the issuance of the Company's stock, the election of its directors and the holding of 
relevant directors and/or shareholders meeting may reasonably be expected to have independently confirmed the due 
adoption of Company's bylaws and the procedural regularity of board and/shareholder approvals of the Transaction. 
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by a majority of the disinterested directors or shareholders.  Since the analysis of 
fiduciary duties involves complex factual issues and subjective judgments, 
conclusions about fulfillment of fiduciary duties would not normally be 
appropriate in a legal opinion, and an assumption that applicable fiduciary duties 
have been satisfied generally is not required to be stated expressly in the "duly 
authorized" opinion. 

(3) Where a Transaction directly or indirectly affects the control of the 
Company, the Opinion Giver should consider the potential applicability of 
Tennessee's corporate takeover statutes, including the Business Combination Act, 
the Control Share Acquisition Act and the Greenmail Act.24 

(4) Opinion Givers should note that Tennessee Code Annotated 
Section 48-16-401(c) prohibits a board of directors of a Tennessee corporation 
from authorizing "distributions to its shareholders" unless certain financial tests 
are met.  Compliance is essentially a factual matter based on a corporation's 
financial position and, if applicable, the terms of its preferred stock.  In addition 
to obvious examples of "distributions," such as cash or property dividends and the 
repurchase of shares, Tennessee Code Annotated Section 48-11-201(8) also 
defines "distribution" to include the "incurrence of indebtedness (whether directly 
or indirectly, through a guaranty) by a corporation to or for the benefit of its 
shareholders in respect of any of its shares."  In a loan Transaction in which a 
Tennessee subsidiary corporation issues an "upstream" guaranty of the 
indebtedness of its parent corporation, the Opinion Giver should consider whether 
such guaranty is a "distribution," within the meaning of Tennessee Code 
Annotated Sections 48-11-201(8) and 48-16-401(c), made in respect to the 
corporation's shares, and whether an opinion that the "upstream" guaranty is 
enforceable should be qualified by disclaiming opinion coverage as to compliance 
with the requirements of Tennessee Code Annotated Section 48-16-401.  If the 
Opinion Giver concludes that Tennessee Code Annotated Section 48-16-401 is 
applicable, language like the following might be used to indicate that the opinion 
does not cover compliance with the financial tests: 

We express no opinion as to compliance with Tennessee Code 
Annotated Section 48-16-401 insofar as the incurrence of the 
obligations governed by the [Transaction documents] may be 
deemed to be a distribution by the Company. 

                                                 
24 Tenn. Code Ann. §§ 48-103-101 to -505. 
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2.5 Capital Shares. 

(a) Sample Opinion Language. 

(Status of Shares) The Company's authorized capitalization consists of 
______________ shares of common stock, of which _____________ 
shares are issued and outstanding.  The outstanding shares have been duly 
authorized and validly issued and are fully paid and nonassessable. 

(Issuance of New Shares) The Shares [being issued in the Transaction] 
have been duly authorized and, upon payment by _______________ of the 
purchase price therefor as provided in the Agreement, will be validly 
issued, fully paid and nonassessable and have not been issued in violation 
of any pre-emptive right created under the TBCA, the charter or bylaws of 
the Company or under any agreement known to us to which the Company 
is a party or by which it is bound. 

(Transfer of Shares) Upon payment for and delivery of certificates for the 
Shares to _________________ with all necessary endorsements in 
accordance with the terms of the Transaction Documents, and assuming 
________________ is acquiring the Shares without notice of any adverse 
claim, __________________ will acquire the Shares free and clear of any 
adverse claim in accordance with Section 8-303 of the Tennessee Uniform 
Commercial Code. 

(b) Explanatory Comments. 

(1) "Due Authorization" of stock is generally understood to mean that 
the type and number of shares purportedly outstanding or to be issued in the 
Transaction have been appropriately created in the Company's charter and that 
any procedure for the authorization of the issuance of the shares set forth in either 
charter or the bylaws (as such Constituent Documents existed at the time of the 
purported authorization) has been complied with.  The number of shares 
outstanding is typically confirmed from the Company's stock ledger or, in the case 
of a public company, a certificate from its transfer agent.  Lost certificates are 
often replaced on the basis of an affidavit and indemnity from the affected 
shareholder.  Because such procedure does not eliminate the risk that duplicate 
share ownership claims may arise (one based on the lost certificate and one on the 
replacement certificate), the Opinion Giver should consider an appropriate 
disclosure in the opinion if a material number of shares are the subject of lost and 
replacement certificates. 

(2) Although non-compliance with the Tennessee Securities Act of 
1980, as amended (the "TSA"), in the issuance of shares may require mention in 
an opinion delivered in a Transaction as to which such a violation might be 
viewed as material, the TSA itself does not purport to render void the issuance of 
securities effected in violation of the TSA, and therefore such violation does not 
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affect the valid issuance of the shares within the meaning of the "due 
authorization" opinion. 

(3) Tennessee Code Annotated Section 48-16-301 states that 
shareholders of a Tennessee corporation do not have pre-emptive rights, by virtue 
of their status as shareholders, unless the charter expressly provides for such 
rights.  While in certain circumstances the board of directors of a corporation may 
be deemed to have a fiduciary duty to offer a new issue of securities to the 
corporation's existing shareholders before offering such securities to others, the 
Committee believes that customary practice does not require the Opinion Giver to 
confirm whether any such fiduciary duty existed or was satisfied in order to give a 
"due authorization" opinion.25 

(4) "Valid issuance" of stock requires, in addition to due authorization, 
issuance for appropriate consideration and the due execution and delivery of 
certificates in appropriate form. 

(5) The TBCA has eliminated the concept of treasury shares.  Under 
Tennessee Code Annotated Section 48-16-302(a), shares acquired by the 
corporation become "authorized but unissued" (unless under Tennessee Code 
Annotated Section 48-16-302(b) the corporation would not be authorized to 
reissue acquired shares).  Accordingly, all "issued" shares of a Tennessee 
corporation governed by the TBCA are necessarily "outstanding."  Nevertheless, 
the Committee approves the continued use of the phrase "issued and outstanding" 
in opinions. 

(6) For shares to be "fully paid," consideration permitted to be 
received for the issuance of such shares under the TBCA and any applicable 
provisions of the charter or bylaws must have been received.  Tennessee Code 
Annotated Section 48-16-202 sets forth the types of consideration for which 
shares may be issued by a Tennessee corporation.  Note that under the TGCA in 
effect until the TBCA became effective on January 1, 1988, contracts for future 
services and promissory notes were not valid consideration for the issuance of 
shares (former Tennessee Code Annotated Section 48-l-505(2)).  Tennessee Code 
Annotated Section 48-16-202(b) now provides that a corporation is permitted to 
accept promissory notes and contracts for future services as consideration for the 
issuance of stock, and under Tennessee Code Annotated Section 48-16-202(d) 
such consideration is deemed to be received when the promissory note is issued or 
the contract for future services is entered into.  Note that the prior TGCA 
provision continues to apply to issuances prior to January 1, 1988. 

(7) In Tennessee Code Annotated Section 48-16-202, the TBCA 
provides that before a corporation issues shares, the board of directors must 

                                                 
25 As in other contexts, an Opinion Giver's knowledge of a specific liability or potential claim with respect to board 
of director conduct in the issuance of securities may affect the ability of the Opinion Giver to render an opinion with 
respect to, or otherwise participate in, a Transaction unless such matter is disclosed in the Opinion or in the 
Transaction documentation. 
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determine that the consideration received or to be received for shares to be issued 
is "adequate."  The statute also states that (a) a decision by the board of directors 
to accept consideration for shares shall be deemed a determination that the 
consideration is adequate, and (b) a determination by the board of directors is 
conclusive insofar as the adequacy of consideration for the issuance of share 
relates to whether the shares are validly issued, fully paid and nonassessable.  
Thus, in rendering the "validly issued, fully paid and non-assessable" opinion, the 
Opinion Giver need only confirm that the corporation received the consideration 
for which the board of directors authorized the issuance of shares.26 

(8) Under Tennessee Code Annotated Section 48-1-505(3) of the 
TGCA prior to 1988, the value received by a corporation for the issuance of 
shares having a par value generally must have been at least equal to the par value, 
with exceptions not applicable here. The TBCA has eliminated any reference to 
par value (except where required by other statute or regulation).  Tennessee Code 
Annotated Section 48-16-101(b)(5) notes that although a Tennessee corporation's 
charter may provide that shares have a par value (including the charter of a 
corporation existing prior to the effectiveness of the TBCA), "the mere recitation 
of a par value for shares shall not create a requirement for a minimum 
consideration for the issuance of any such shares or impose any other restriction 
on their issuance or create any other right or liability with respect thereto."  In 
other words, the recitation of a par value for a class or series of stock of a 
Tennessee corporation is purely "ornamental" and any requirement for a 
minimum consideration for the issuance of shares (or any other restriction, right 
or liability that may, at one time, have been associated with the concept of "par 
value") must be created through the use of explicit language in the charter and is 
not accomplished by the "shorthand" use of the words "par value."  Accordingly, 
an Opinion Giver should, for example, be able to opine that stock with a $1 par 
value (but no explicit charter language regarding minimum required consideration 
for issuance), even in the case of a corporation whose charter was filed prior to 
the effectiveness of the TBCA, is validly issued (assuming such issuance occurred 
after the effectiveness of the TBCA) for a consideration of $0.50, if the board 
determines such amount to be adequate. 

(9) The TBCA confirms the "fully paid" status of stock dividends.  
Prior to 1988 the TGCA provided that dividends payable in newly issued (versus 
treasury) shares of the corporation (stock dividends) could be declared only out of 
surplus.  Noncompliance with certain accounting requirements in former 
Tennessee Code Annotated Section 48-1-511(d)(i) created a potential ambiguity 
as to whether the dividend shares had been issued for adequate consideration.  In 
Tennessee Code Annotated Section 48-16-204 the TBCA now states that stock 
dividends may be issued "without consideration" and has eliminated the special 
accounting rules required by the TGCA for valid issuance of stock dividends. 

                                                 
26 Although a separate issue may exist as to whether a breach of a fiduciary duty may have occurred in connection 
with the stock issuance, as a general proposition a confirmation of the absence of such a breach of fiduciary duty is 
not within the scope of the "validly issued, fully paid and nonassessable" opinion. 
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(10) The Sample Opinion language regarding transfer of shares follows 
customary practice in couching the opinion in the terminology of Article 8 of the 
Tennessee UCC rather than using concepts of "good title" and "marketable title," 
which are not found in either the TBCA or the Tennessee UCC and generally are 
understood to be problematic in the context of verifying ownership of corporate 
stock. 
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III. Opinions Respecting Limited Liability Companies 

3.1 Background. 

Tennessee currently has two statutory schemes under which LLCs can be organized and 
operate: the Tennessee Limited Liability Company Act (the "Original LLC Act") for LLCs 
organized before January 1, 2006; and the Tennessee Revised Limited Liability Company Act 
(the "Revised LLC Act") for LLCs that either were organized on or after January 1, 2006, or 
were organized before that date but amend their Articles of Organization ("LLC Articles") to 
contain a statement electing to be governed by the Revised LLC Act. With regard to many of the 
opinions discussed below, therefore, it is imperative to focus upon when the LLC was organized 
and under which Act it is operating. 

The Original LLC Act was designed to provide a mechanism for LLCs to possess the 
limited liability protections of corporations while qualifying under Internal Revenue Service 
guidelines to be taxed as partnerships rather than corporations. The need for the complicated 
default structures in the Original LLC Act was eliminated in large part by changes enacted in 
1997 by the Internal Revenue Service allowing for entities easily to choose whether to be taxed 
as corporations or as partnerships by checking a box on an IRS form. 

The Constituent Documents of LLCs organized under the Original LLC Act may still 
have provisions reflecting the original complex schemes, even though such provisions may be 
anachronisms under the Revised LLC Act. As an example, early LLC Articles often provided 
that the LLC would expire upon a specific date.  In order to honor the intentions of the 
organizers of early LLCs, the Revised LLC Act provides some opt-in or opt-out opportunities, 
but does not alter provisions adopted by LLCs organized under the Original LLC Act.  A 
consequence of this approach, however, is that some members of early LLCs may assume that 
their LLC is governed by the Revised LLC Act, even though they have not amended the LLC's 
Constituent Documents to elect to be governed by the Revised LLC Act. 

LLCs are designed to be flexible entities that largely are creatures of contract among the 
members. As discussed below in reference to specific opinions, the applicable governance issues 
may rest in one or more agreements that are expressly intended to be taken together to form the 
LLC's operating agreement, and, under the Revised LLC Act, those agreements may be oral as 
well as written. As a consequence, the Opinion Giver may need to perform more due diligence 
and may need to rely more upon certificates of the LLC than may be necessary in the corporate 
context. 

The TriBar Opinion Committee issued a report published in The Business Lawyer in 
February 2006 entitled Third-Party Closing Opinions: Limited Liability Companies,27 which, 
although it focuses primarily upon the Delaware limited liability law, may be of interest to 
Tennessee attorneys. 

                                                 
27 TriBar Opinion Committee, Third-Party Closing Opinions: Limited Liability Companies, 61 BUS. LAW. 679 
(2006). 
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3.2 Existence, Due Organization and Good Standing. 

(a) Sample Opinion Language. 

The Company is a limited liability company validly existing under the laws 
of the State of Tennessee. 

(b) Explanatory Comments. 

(1) The Sample Opinion (a) assures the Opinion Recipient of the legal 
character of the Company, (b) confirms that the Company has not been terminated 
or undergone any organic change that would affect the Company's legal capacity 
to consummate a Transaction; and (c) identifies any legal disabilities affecting the 
Company as a result of the failure to comply with statutory requirements or other 
reasons. 

(2) The Sample Opinion is typically analyzed in two component parts.  
Each is generally thought to serve a distinct purpose and involves a separate 
inquiry before the opinion can be given. 

(A) "The Company is a limited liability company . . ." 

Under both the Original LLC Act and the Revised LLC 
Act, LLC Articles satisfying the applicable statutory requirements 
must be executed by the organizer and filed with the Tennessee 
Secretary of State to form an LLC.  The "existence" of the LLC 
begins on the filing date, unless a later effective date or future 
condition (which must occur within 90 days of the filing date) is 
specified.  In the case of LLC Articles that provide that the date of 
formation is the date of filing, acceptance for filing of the LLC 
Articles by the Secretary of State is "conclusive evidence" of the 
formation of the LLC, except in a proceeding by the state to cancel 
or revoke the organization or to involuntarily dissolve the LLC 
("State Revocation Proceeding").  In the case of LLC Articles that 
provide that the date of formation of the LLC is later than the date 
of filing, the subsequent filing of a certificate of formation with the 
Secretary of State creates such conclusive evidence, except in a 
State Revocation Proceeding.28  Where a certificate of formation is 
not filed within the time period specified in the applicable LLC 
Act, a rebuttable presumption is created under both LLC Acts that 
formation occurred on the ninetieth (90th) day following the filing 
of the LLC Articles.  The Opinion Giver should determine the 
conformity of the LLC Articles to statutory requirements in 
existence at the time the LLC Articles were filed and also, if the 
filing was under the Original LLC Act, whether the LLC Articles 
have been subsequently amended to adopt the Revised LLC Act. 

                                                 
28 Section 48-203-102(b) and (d) of the Original LLC Act; Section 48-249-201(b) and (c) of the Revised LLC Act. 
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A general partnership or limited partnership could convert 
to an LLC under the Original LLC Act upon filing of articles of 
conversion containing the required provisions of LLC Articles and 
certain additional information.29  Any entity may convert to an 
LLC under the Revised LLC Act upon filing a certificate of 
conversion and LLC Articles.30  The Opinion Giver should 
determine if the LLC has converted from another entity and 
whether the filed documents conform to the relevant LLC Act and 
whether the original entity complied with the approval 
requirements for conversion. 

(B) "The Company is . . . validly existing under the laws of the 
State of Tennessee." 

The opinion that an LLC is "validly existing" is generally 
understood to mean that a specified period of duration, if any, in its 
LLC Articles has not expired and that the existence of the LLC has 
not ended as a result of dissolution and termination or merger.  The 
issue of existence becomes complicated with LLCs, especially 
LLCs created and existing under the Original LLC Act. Many 
LLCs formed under the Original LLC Act had specified 
termination dates. Further, the Constituent Documents of many 
LLCs created under the Original LLC Act specified that the LLC 
would be dissolved upon the occurrence of certain events that 
caused a member to withdraw. 

Both the Original LLC Act and the Revised LLC Act 
provide that an LLC is dissolved and must be wound up upon the 
occurrence of events specified in the Constituent Documents. In 
addition, Section 48-245-101(a)(5) of the Original LLC Act 
provided that an LLC would be dissolved upon the occurrence of 
certain listed events ("Statutory Dissolution Events"), unless the 
LLC provided in its LLC Articles that none or less than all of the 
Statutory Dissolution Events applied. Amendments to the Original 
LLC Act (the "1999 Amendments") which became effective on 
July 1, 1999 (the "Effective Date") attempted to alleviate the 
absolute nature of this Section by providing: (i) that the Statutory 
Dissolution Events do not cause dissolution of LLCs created after 
the Effective Date or of LLCs created before the Effective Date 
which adopt amendments to their LLC Articles electing to have the 
1999 Amendments apply; and (ii) that dissolution caused by the 
Statutory Dissolution Events does not apply if, within 90 days of 
such event there is at least one member and a majority of the 
members, or such larger number as is specified in the LLC 

                                                 
29 Section 48-204-101 of the Original LLC Act. 
30 Section 48-249-703 of the Revised LLC Act. 
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Articles, elects to continue the LLC.  It should be noted, however, 
that the 1999 Amendments, including the provision allowing 
members 90 days to vote to continue the LLC, only addressed the 
Statutory Dissolution Events and did not address the effect of 
dissolution events specified in the Constituent Documents 
("Contractual Dissolution Events"). 

The Tennessee Secretary of State has no ability to ascertain 
whether a Statutory Dissolution Event or a Contractual Dissolution 
Event (except for dissolution due to the expiration of a specified 
period of existence stated in the LLC Articles) has occurred;  
therefore, an unqualified Certificate of Existence issued by the 
Tennessee Secretary of State can be relied upon only to confirm 
(i) that the period of existence specified in the LLC Articles (if 
any) has not expired; (ii) that articles of termination have not been 
filed; and (iii) after the effective date of amendments adopted in 
2010, that all LLC annual reports, taxes and fees have been filed 
and paid, the nonpayment of which would allow administrative 
dissolution.  As a result, the Opinion Preparer should: (i) review 
the Constituent Documents closely to determine if they contain 
Contractual Dissolution Events and, if so, determine by certificate 
or otherwise that none have occurred; (ii) review the LLC Articles 
of any LLC organized under the Original LLC Act to determine 
whether such LLC adopted the 1999 Amendments and elected to 
eliminate any or all of the Statutory Dissolution Events; and (iii) if 
any of the Statutory Dissolutions Events still apply to the LLC, 
determine by certificate or otherwise that none have occurred, or if 
a Statutory Dissolution Event has occurred and the LLC adopted 
the 1999 Amendments, further determine whether the required 
percentage of members acted within 90 days of the occurrence of 
such Statutory Dissolution Event to continue the LLC. If the LLC's 
Constituent Documents contain Contractual Dissolution Events or 
if Statutory Dissolution Events are applicable, it would not be 
appropriate for the Opinion Giver to state that the "validly 
existing" opinion is based solely upon a Certificate of Existence.  
In that event, the Opinion Giver should obtain a certificate signed 
by all members of the LLC to the effect that no Statutory 
Dissolution Event or Contractual Dissolution Event has occurred. 

Valid existence of an LLC is not, strictly speaking, affected 
by the fact that a resolution (or less formal plan) contemplating a 
future dissolution or merger has been adopted.  An LLC that was 
created under the Revised LLC Act or that was created under the 
Original LLC Act but has elected to be governed by the Revised 
LLC Act must file a notice of dissolution prior to dissolution and 
such notice should prevent an unqualified Certificate of Existence 
from being issued by the Tennessee Secretary of State.  If an 
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Opinion Giver knows that the governors, directors, managers, 
officers or members of an LLC (as applicable) specifically 
contemplate a dissolution or merger or other event that could lead 
to the cessation of existence of an LLC, that information generally 
should be disclosed to the Opinion Recipient. 

To assure that the LLC is "validly existing," the Opinion 
Giver should check all filings with the Secretary of State 
subsequent to its organization to confirm that it has not been 
dissolved and that its term of existence, if limited, has not expired.  
This process has the additional benefit of disclosing any articles of 
merger or amendments to the LLC Articles affecting the LLC. 

(3) Due Organization. 

There is no statutory requirement that an LLC hold an organizational 
meeting. The Original LLC Act requires that a board of governors be elected at 
some time by the members for a board-managed LLC and that a chief manager 
and secretary be appointed for all LLCs, either by the governors or by the 
members, as applicable. 

The Revised LLC Act requires a board of directors be designated, elected 
or appointed by the members for director-managed LLCs, and one or more 
managers be designated, elected or appointed by the members for manager-
managed LLCs. Under the Revised LLC Act, director-managed LLCs must have 
a president appointed or elected by the board of directors. 

There are minimal statutory organizational requirements for member-
managed LLCs under either LLC Act.  Beyond these basic requirements, the 
details of management are left to the operating agreement, for which there are no 
set requirements in either the Original LLC Act or the Revised LLC Act.  There is 
no statutory requirement that a member-managed LLC have an operating 
agreement in either Act, nor are there statutory requirements for the issuance of 
membership interests. 

(4) Good Standing. 

Neither the Original LLC Act nor the Revised LLC Act defines the term 
"good standing" nor does either specifically authorize the Secretary of State to 
issue a "Certificate of Good Standing."  Tennessee Code Annotated 
Section 48-247-1____ (in the Original LLC Act) and Tennessee Code Annotated 
Section 48-249-10____ (in the Revised LLC Act) state that a "Certificate of 
Existence" may be relied upon as conclusive evidence that a domestic or foreign 
LLC "is in existence or is authorized to transact business in . . . and is in good 
standing" without assigning any specific independent meaning to the phrase 
"good standing."  Since Tennessee Code Annotated Sections 48-247-1____ and 
48-249-10____ each uses the conjunctive "and" between the concepts of 
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"existence" and "good standing," presumably those sections allocate some of the 
items listed in the sections to the concept of "good standing."  Accordingly, the 
Committee believes that rendering "good standing" opinions with respect to 
Tennessee LLCs is appropriate and that an unqualified opinion that a Tennessee 
LLC is in good standing is generally understood to mean that the LLC is in 
existence, has filed all annual reports that are required to have been filed and paid 
all fees, taxes and penalties the nonpayment of which could affect its existence. 

3.3 Qualification to Transact Business. 

(a) Sample Opinion Language. 

The Company is authorized to transact business as a foreign limited 
liability company in the State of Tennessee. 

(b) Explanatory Comments. 

Section 48-246-301(a) of the Original LLC Act and Section 48-249-904(a) of the 
Revised LLC Act provide that before a foreign LLC "transacts business" in Tennessee it 
shall obtain a Certificate of Authority from the Secretary of State.  Section 48-246-102(a) 
of the Original LLC Act and Section 48-249-902(a) of the Revised Act set forth a 
nonexclusive listing of activities that do not constitute "transacting business" within the 
State.  The fact that a foreign LLC is authorized to transact business in Tennessee is 
confirmed solely by obtaining a Certificate of Authorization from the Tennessee 
Secretary of State. 

Opinion Givers may be requested to render an opinion that certain proposed 
business activities of a foreign LLC in Tennessee do not require the foreign LLC to 
obtain a certificate of authority to do business in Tennessee.  In some cases, the 
application of the exclusions from doing business (as interpreted in any relevant case 
law) may be sufficiently clear to render a "clean" opinion that a foreign LLC is not 
required to qualify to do business in Tennessee.  More typically, however, either no 
opinion can be rendered or, at best, only a "reasoned" opinion can be rendered with 
regard to the requirement to qualify.31 

                                                 
31 See supra note 21. 
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3.4 Power. 

(a) Sample Opinion Language. 

The Company has the organizational power and authority to [own, lease, 
license and use its properties and carry on its business as presently 
conducted and to] enter into and perform its obligations under the 
Transaction Documents. 

(b) Explanatory Comments. 

The purpose of the "power" opinion is to assure the Opinion Recipient that the 
Company is permitted to enter into and perform its obligations under the Transaction 
Documents pursuant to its Constituent Documents and the laws defining its basic powers.  
If appropriate, the opinion may also include assurances that the Company has the 
authority to own its properties and conduct its businesses, where those matters are 
relevant to credit or other pertinent judgments.  The related issue of whether a particular 
Transaction has been authorized is discussed below under "Due Authorization." 

As used in the Sample Opinion above, "power" means that the LLC is authorized 
by its Constituent Documents and by the LLC Act under which it was organized to enter 
into a particular Transaction, to own its properties, or to conduct its business, depending 
upon the scope of the opinion.  In other words, it means that the action addressed is not 
ultra vires.  As with similar opinions regarding corporations, to the extent that the 
addition of "and authority" is not intended as a confirmation that the LLC has all 
governmental authorizations that may be necessary for the Borrower's performance of its 
obligations under the Transaction Documents.  If such an opinion is intended to be given, 
it is more appropriately addressed in a separate governmental consents/approval opinion. 

Note that LLCs often are utilized as special purpose entities or bankruptcy remote 
entities and that their Constituent Documents may place limitations upon their powers to 
enter specific Transactions. Note, too, that the Original LLC Act has a general definition 
of "series" and Section 48-249-309 the Revised LLC Act is a specific provision dealing 
with the concept of series of members, holders, managers, directors, membership 
interests or financial rights that may possess "power" to act only as to certain "property or 
obligations of the LLC or profits and losses associated with specified property or 
obligations" and not as to the LLC itself. A close analysis of the Constituent Documents, 
especially the operating agreement, therefore, is imperative to determine whether the 
LLC possesses power to act as contemplated by the Transaction Documents. 

Only a board-managed LLC under the Original LLC Act is required to have an 
operating agreement, and the Original LLC Act provides that all operating agreements 
must be in writing. Section 48-249-203 of the Revised LLC Act provides that an LLC 
may have an operating agreement and that the operating agreement need not be integrated 
in one document and need not be in writing. The Opinion Giver, therefore, should obtain 
a certificate from the Company, or, where appropriate, from the members, certifying to 
all documents constituting the operating agreement, and certifying either that no oral 
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operating agreements exist or that if an oral operating agreement exists, the LLC has the 
power and authority to enter Transactions as contemplated by the Transaction 
Documents. Reliance upon that certificate should be stated and would be appropriate. 

In the absence of an unusual restriction in its Constituent Documents, the breadth 
of powers given to LLCs under both LLC Acts should eliminate most ultra vires 
questions about Tennessee LLCs. 

3.5 Due Authorization. 

(a) Sample Opinion Language. 

The Transaction Documents have been duly authorized by all necessary 
action on the part of the Company. 

(b) Explanatory Comments. 

Only a board-managed LLC under the Original LLC Act is required to have an 
operating agreement, and the Original LLC Act provides that all operating agreements 
must be in writing. Section 48-249-203 of the Revised LLC Act provides that an LLC 
may have an operating agreement and that the operating agreement need not be integrated 
in one document and need not be in writing. The Opinion Giver should obtain a 
certificate from the Company, or, where appropriate, from all members, attaching all 
documents constituting the operating agreement and certifying such documents to be true, 
correct and complete, and further certifying either that no oral operating agreements exist 
or that, if an oral operating agreement exists, the persons authorizing the Transaction and 
the Transaction Documents have the authority to do so. The Opinion Giver must review 
all operating agreements for provisions relating to authority and should state that it is 
relying upon a certificate of the LLC members for evidence of authority.  As with general 
partnerships, where there is any question regarding authority, the safest course for the 
Opinion Giver is to have all members of the LLC sign the certificate. 

Both the Original LLC Act and the Revised LLC Act provide that any member of 
a member-managed LLC may bind the LLC.  A member's power to bind the LLC to an 
agreement or transaction is separate and distinct from the member's possessing the actual 
authority to enter the Transaction or to approve the Transaction Documents. A careful 
review of the Constituent Documents is imperative, and certificates may be necessary to 
address any ambiguities or uncertainties. 

As mentioned in Section 3.4(b) above, LLCs often are used in Transactions 
because of the statutory flexibility to restrict the authority of the LLC, and its members, 
managers, directors, and officers to act in certain situations. Those restrictions must be 
scrutinized. 

As discussed in Section 3.4(b) above, it is possible for an LLC to establish series 
of members, holders, managers, directors, membership interests or financial rights that 
may possess authority to act only as to certain "property or obligations of the LLC, or 
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profits and losses associated with specified property or obligations." In such case, 
additional analysis of the Transaction will be necessary. 

Unlike corporate stock, membership interests in LLCs are divided into 
governance rights and financial rights. Sections 48-218-102 and 48-232-102 of the 
Original LLC Act provide some flexibility in the transfer of governance rights, deferring 
to provisions in the operating agreement. Section 48-249-508 of the Revised LLC Act 
provides a statutory default that governance rights can only be transferred to another 
member or to a third-party with the unanimous approval of the members; however, those 
rights may be altered by the Constituent Documents of the LLC.  Section 48-249-508 of 
the Revised LLC Act further provides that any attempted transfer in violation of the 
Section is null and void. Section 48-249-501 of the Revised LLC Act provides that after 
formation, new members can be admitted only upon approval of all members, however, 
this too may be altered by the Constituent Documents of the LLC. The Opinion Giver, 
therefore, must determine whether transfers or new admissions have occurred and, if so, 
whether the transferees or new members have been approved in accordance with the 
Constituent Documents and the LLC Act or whether actions taken, including the election 
of directors, have been taken properly without regard to the votes of the potentially void 
membership interests. 

The Revised LLC Act includes a definition of "Family LLC" (generally an LLC 
of which at least 50% of the financial rights are held by members of one family), and 
Section 48-249-503(b)(2) provides that certain transfers by a member of a Family LLC 
that have the effect of termination of such member's interest are null and void. Where 
such withdrawal or transfer in violation of the Revised LLC Act has occurred, votes may 
need to be recalculated to take into account the percentage interest of the wrongfully 
terminated member.  Note that the definition is broad enough to encompass LLCs that 
have no intention of being "family owned." 

As with corporations, a review must be made of the operating agreements and 
minutes of board-managed or director-managed LLCs to determine that those persons 
who are approving or executing Transaction Documents on behalf of the LLC have been 
elected or appointed properly. 

The "duly authorized" opinion does not encompass an opinion that the governors, 
directors, managers or members of a Tennessee LLC, in approving a Transaction or 
agreement, are in compliance with their fiduciary duties (such as the duty of care) or that 
the relevant governor, director, manager or member action satisfied Section 48-239-116 
of the Original LLC Act or Section 48-249-404 of the Revised LLC Act, relating to the 
approval of Transactions in which conflicts of interest are presented by a majority of the 
disinterested governors, directors, managers or members.  Since fiduciary questions, and 
the disclosures and deliberative processes necessary to satisfy them, are largely factual 
and subjective in nature, coverage normally would not be appropriate in a legal opinion, 
and the Opinion Giver's assumption about compliance with fiduciary obligations is 
implicit in the "duly authorized" opinion.  As a matter of prudence, however, it may be 
appropriate to state expressly an assumption when fiduciary duty or conflict of interest 
issues are particularly sensitive. 
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Opinion Givers should note that Section 48-236-105 of the Original LLC Act and 
Section 48-249-306 of the Revised LLC Act prohibit an LLC from authorizing 
"distributions to its members" unless certain financial tests are met.  Compliance is 
essentially a factual matter based on an LLC's financial position.  In addition to obvious 
examples of "distributions" such as distributions of cash or property to members or 
holders of financial rights, the term "distribution" is defined in both the Original LLC Act 
and the Revised LLC Act to include the "incurrence of indebtedness, whether directly or 
indirectly, including through a guaranty" by an LLC to or for the benefit of its members 
or holders of financial rights.  In a loan transaction in which an LLC issues an "upstream" 
guaranty of the indebtedness of one of its members or holders of financial rights, the 
Opinion Giver should consider whether such guaranty is a "distribution" and whether an 
opinion that the "upstream" guaranty is enforceable should be qualified by disclaiming 
opinion coverage as to compliance with the requirements of Section 48-236-105 of the 
Original LLC Act and Section 48-249-306 of the Revised LLC Act.  The following is a 
sample qualification that might be used to indicate that the opinion does not cover 
compliance with the financial tests of Section 48-236-105 of the Original LLC Act and 
Section 48-249-306 of the Revised LLC Act: 

We express no opinion as to compliance with [Section 48-236-105 of the Original 
LLC Act or Section 48-249-306 of the Revised LLC Act] insofar as the incurrence 
of the obligations governed by the [Transaction Documents] may be deemed to be 
a distribution by the Company. 
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IV. Enforceability Opinion and Qualifications 

4.1 The Enforceability Opinion. 

(a) Sample Opinion Language. 

The Transaction Documents are valid and binding obligations of the 
Company, enforceable against the Company in accordance with their 
terms. 

(b) Explanatory Comments. 

(1) The Enforceability Opinion confirms that a contract has been 
formed and that a court will provide a remedy for the breach or failure to perform 
any of the covenants in the contract.  If the contract provides a specific remedy for 
the breach of a particular covenant, then the Enforceability Opinion means that a 
court will give effect to the specified remedy. 

(2) Whether a contract has been formed will be determined at least in 
part by reference to the laws of the Company's Jurisdiction.  Whether a contract 
will be enforced will be determined by reference to the law of the jurisdiction 
whose law is selected by the parties to govern the contract, assuming that the 
choice of law provision in the contract is enforceable.  For a discussion of Choice 
of Law Opinions, see Sections 7.2 and 7.3 below. 

(3) Regardless of the formulation used to describe an Enforceability 
Opinion, e.g., "legal, valid, binding and enforceable" or simply "enforceable," in 
order to give an Enforceability Opinion, the Opinion Giver must conclude that, 
under the law of contracts of the Opinion Jurisdiction, (i) the Transaction 
Documents form a contract, (ii) that a remedy will be available with respect to the 
agreements in the Transaction Documents or such agreements will otherwise be 
able to be given effect, and (iii) each remedy provided for in the Transaction 
Documents will be given effect as stated in the documents. 

(4) As a matter of customary practice, an Enforceability Opinion does 
not confirm title to Real Property or lien priority matters, unless such matters are 
specifically addressed  These are matters more appropriately confirmed by title 
insurance policies. 

(5) An Enforceability Opinion given in a loan transaction implicitly 
means that all rates of interest stipulated in the Transaction Documents, including 
default rates of interest, are not usurious.  Opinion Givers should be careful to 
ensure that usury laws are not violated by a loan transaction before giving the 
Enforceability Opinion and should consider expressly excluding usury issues 
from the Enforceability Opinion and either addressing such issues in a separate 
opinion or not addressing them at all. 
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(6) Similarly, an Enforceability Opinion implicitly means that choice 
of law provisions in Transaction Documents will be honored by courts in the 
Opinion Jurisdiction.  As the enforceability of choice of law provisions is often 
heavily dependent upon factual matters, Opinion Givers should consider 
excluding choice of law provisions from the Enforceability Opinion and either 
addressing such issues in a separate opinion or not addressing them at all. 

4.2 Bankruptcy Qualification. 

(a) Sample Qualification Language. 

This Opinion Letter is subject to the effect of bankruptcy, insolvency, 
reorganization, fraudulent transfer or conveyance, receivership, 
moratorium and other similar laws affecting the rights and remedies of 
creditors generally. 

(b) Explanatory Comments. 

(1) The Enforceability Opinion is customarily subject to a Bankruptcy 
and Insolvency Qualification. 

(2) TriBar II provides that the Bankruptcy Qualification and the 
Equitable Principles Qualification are understood to be applicable to the 
Enforceability Opinion even if they are not expressly stated.32  Notwithstanding 
that statement, it is prudent to include both qualifications in Opinion Letters that 
contain an Enforceability Opinion. 

4.3 Equitable Principles Qualification. 

(a) Sample Qualification Language. 

This Opinion Letter is subject to the effect of general principles of equity, 
whether applied by a court of law or equity.  No opinion is rendered 
herein regarding the availability of any equitable remedy, including 
without limitation, specific performance or receivership. 

(b) Explanatory Comments. 

(1) The Enforceability Opinion is customarily subject to a General 
Principles of Equity Qualification. 

(2) The comment at 4.2(b)(2) above applies equally to the Equitable 
Principles Qualification. 

                                                 
32  TriBar II, supra note 4, § 3.31, at 623. 
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4.4 The "Generic" Qualification. 

In addition to the Bankruptcy and Equitable Principles Qualifications, the 
Enforceability Opinion is customarily subject to a third (and perhaps fourth) 
qualification that confirms that the Enforceability Opinion does not mean that 
each and every covenant or agreement of the Company in the Transaction 
Documents is enforceable as written.  Secured loan documents, for example, 
normally contain a broad range of remedial provisions and covenants that are not 
completely enforceable as written or are of questionable enforceability (i.e. – 
waiver of jury trial, forum selection clauses, grants of powers of attorney, etc.).  
The expense that an Opinion Giver would incur in giving an Enforceability 
Opinion with respect to these types of provisions would far outweigh the benefit 
to the Opinion Recipient.  This third qualification can take the form of a "laundry 
list" qualification (see Section 4.5 below) or a Generic Qualification, such as the 
following, or a combination of both: 

(a) Generic Qualification Language. 

(1) Basic Qualification. 

This Opinion Letter is subject to the qualification that certain 
remedies, waivers, and other provisions of the Transaction 
Documents may not be enforceable; . . . 

(2) Basic Assurance. 

 . . . nevertheless, subject to the other qualifications set forth in this 
Opinion Letter, such unenforceability will not render the 
Transaction Documents invalid as a whole . . . 

(3)(a)  Practical Realization Assurance. 

. . . or render the remedies afforded by the Transaction 
Documents inadequate for the practical realization of the 
principal benefits intended to be provided. 

(3)(b)  ABA/ACREL Assurance. 33 

 . . . or preclude (i) the judicial enforcement of the 
obligation of the Company to repay the principal, together 
with interest thereon (to the extent not deemed a penalty) as 
provided in the Note, (ii) the acceleration of the obligation 
of the Company to repay such principal, together with such 
interest, upon a material default by the Company in the 
payment of such principal or interest or upon a material 
default by the Company in the payment of such principal 

                                                 
33  Real Estate Adaptation, supra note 3, § 11A, at 595. 
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and interest, and (iii) the foreclosure in accordance with 
applicable law of the lien on and security interest in the 
Collateral created by the Transaction Documents upon 
maturity or upon acceleration pursuant to clause (ii) 
above. 

(b) Explanatory Comments. 

(1) In the Committee's experience, the Generic Qualification is gaining 
wide acceptance among Opinion Givers and Opinion Recipients in real estate 
secured loan transactions, but is used less frequently in other business 
transactions. 

(2) The Basic Qualification would not be acceptable to an Opinion 
Recipient without the addition of assurances.  The Basic Assurance is customarily 
given with the Basic Qualification.  In addition to the Basic Assurance, either the 
Practical Realization Assurance or the ABA/ACREL Assurance should be given, 
but not both. 

(3) The Generic Qualification provides both comfort and a caveat to 
the Opinion Recipient, since it states both that the core promises of the Company 
made in the Transaction Documents will be enforceable and that other remedies 
provided to the lender may not be available under all circumstances. 

(4) TriBar II states that the Practical Realization Assurance "has been 
encrusted with tradition."34  Nevertheless, it has been criticized as being vague 
and open to differing interpretations.  The potential for the Opinion Giver and the 
Opinion Recipient to disagree over the meaning of "practical realization" and 
"principal benefits", especially if considered years after the date the Opinion 
Letter is delivered, is great. 

(5) The Real Estate Adaptation has suggested the ABA/ACREL 
Assurance for use in real estate secured loan transactions in lieu of the Practical 
Realization Assurance.35  The ABA/ACREL Assurance stipulates what the 
"principal benefits" are in a real estate secured loan Transaction, and thus is more 
precise.  The ABA/ACREL Assurance has gained wide acceptance in real estate 
secured loan transactions. 

(6) The Basic Assurance (with either the Practical Realization 
Assurance or the ABA/ACREL Assurance) should not be given with and is 
understood not to affect or limit either the Bankruptcy Qualification or the 
Equitable Principles Qualification. 

                                                 
34  TriBar II, supra note 4, § 3.4.1, at 626. 
35  Real Estate Adaptation, supra note 3, § 11A, at 595. 
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4.5 The "Laundry List" Qualification. 

Practices vary as to the inclusion of a list of express qualifications (a 
"Laundry List") for generally applicable rules of law that may affect the 
enforceability of particular provisions of the Transaction Documents.  Some 
Opinion Givers prefer the Generic Qualification over the Laundry List, but may 
include an abbreviated Laundry List in addition to the Generic Qualification to 
point out particular provisions of Transaction Documents that are of questionable 
enforceability.  Other Opinion Givers prefer to use only a Laundry List.  The 
following example of a Laundry List includes qualifications that an Opinion 
Giver may wish to consider including in appropriate circumstances. 

The Opinion Giver should determine whether each particular qualification 
is relevant to the Transaction or the Transaction Documents and should not 
include any that are not relevant. 

(a) Sample "Laundry List" Qualification. 

This Opinion Letter is qualified by and subject to the effect of generally 
applicable rules of law that: 

(a) limit or affect the enforcement of provisions of a 
contract that purport to require waiver of the obligations of good 
faith, fair dealing, diligence, and reasonableness; 

(b) limit the availability of a remedy under certain 
circumstances where another remedy has been elected; 

(c) limit the right of a creditor to use force or cause a 
breach of the peace in enforcing rights; 

(d) relate to the sale or disposition of collateral or the 
requirements of a commercially reasonable sale; 

(e) limit the enforceability of provisions releasing, 
exculpating or exempting a party from, or requiring indemnification 
of a party for, liability for its own action or inaction, to the extent the 
action or inaction involves gross negligence, recklessness, willful 
misconduct or unlawful conduct; 

(f) may, where less than all of a contract may be 
unenforceable, limit the enforceability of the balance of the contract 
to circumstances in which the unenforceable portion is not an 
essential part of the agreed exchange; 

(g) govern and afford judicial discretion regarding the 
determination of damages and entitlement to attorneys' fees and other 
costs; 
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(h) may, in the absence of a waiver or consent, discharge 
a guarantor to the extent that (i) action by a creditor impairs the 
value of collateral securing guaranteed debt to the detriment of the 
guarantor, or (ii) guaranteed debt is materially modified; 

(i) may permit a party who has materially failed to 
render or offer performance required by the contract to cure that 
failure unless (i) permitting a cure would unreasonably hinder the 
aggrieved party from making substitute arrangements for 
performance, or (ii) it was important in the circumstances to the 
aggrieved party that performance occur by the date stated in the 
contract; 

(j) limit or affect the enforceability of any provision that 
purports to prevent any party from becoming a mortgagee in 
possession, notwithstanding any enforcement actions taken under the 
Transaction Documents; 

(k) limit or affect the enforcement of provisions 
attempting to restrain the alienation or transfer of property; 

(l) limit or affect the enforcement of covenants not to 
compete; 

(m) limit or affect the enforceability of provisions for 
penalties, liquidated damages, late charges, prepayment charges or 
yield maintenance charges, and acceleration of future amounts due 
(other than principal) without appropriate discount to present value; 

(n) limit or affect the enforcement of time-is-of-the-
essence clauses; 

(o) limit or affect the enforcement of confession of 
judgment clauses; 

(p) limit or affect the enforcement of provisions that 
attempt to change or waive rules of evidence or fix the method or 
quantum of proof or otherwise establish evidentiary standards to be 
applied in litigation or similar proceedings; 

(q) limit or affect the enforcement of forum selection 
clauses and consent to jurisdiction clauses (both as to personal 
jurisdiction and subject matter jurisdiction); 

(r) limit or affect the enforcement of provisions 
restricting access to courts or to legal or equitable remedies 
(including waivers of the right to trial by jury); 
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(s) provide for the enforcement of provisions granting 
powers of attorney or authority to execute documents or to act by 
power of attorney on behalf of the Company; 

(t) relate to the enforcement of self-help remedies 
provided in the Transaction Documents (other than those remedies 
available pursuant to an exercise in accordance with the provisions of 
Article 9 of the Uniform Commercial Code); 

(u) relate to the enforcement of provisions that decisions 
by a party are conclusive; 

(v) limit or affect the enforcement of provisions 
purporting to provide remedies inconsistent with the Uniform 
Commercial Code, to the extent the Uniform Commercial Code is 
applicable thereto; 

(w) relate to enforcement of provisions purporting to 
grant to or limit rights of persons who are not parties to such 
documents; and 

(x) relate to the enforcement of provisions purporting to 
create a trust without compliance with applicable trust law. 

(b) Explanatory Comments. 

(1) By including this sample "laundry list" in this Report, the 
Committee does not intend to recommend or encourage the use of either such a 
list or any of the particular items on the list. 

(2) When using a "laundry list" qualification such as the foregoing, it 
is inappropriate to include exceptions that have no relation to the Transaction 
Documents or the Transaction.  Opinion Givers should not use the "kitchen sink" 
approach to qualifying and limiting Opinion Letters, but should review each 
qualification to determine its relevance to the Company or the Transaction. 

(3) The "laundry list" and the Generic Qualification are normally not 
used together in the same Opinion Letter.  Nevertheless, in some cases an 
abbreviated laundry list exception may be used in addition to a Generic 
Qualification in order to clearly point out to the Opinion Recipient certain 
provisions of the Transaction Documents that are of questionable enforceability. 
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V. Real Estate Secured Transactions Opinions 

5.1 Form of Deed of Trust Opinion. 

(a) Sample Opinion Language. 

The Deed of Trust is in a form sufficient to create a lien on all right, title 
and interest of the Company in the real property described therein. 

(b) Explanatory Comments. 

(1) See a corresponding Sample Opinion with respect to security 
interests in personal property under the UCC at Section 6.3 below. 

(2) The Enforceability Opinion, when given with respect to a deed of 
trust, means only that the deed of trust is enforceable between the parties.  It does 
not provide assurance that the deed of trust, when recorded, will be effective to 
provide notice to all the world of the interest granted to the deed of trust trustee 
therein.  The Form of Deed of Trust Opinion supplements the Enforceability 
Opinion by confirming that the deed of trust is in a form which is legally 
sufficient to create the lien it purports to create if recorded in the proper Register's 
Office. 

(3) The Form of Deed of Trust Opinion focuses the Opinion Giver's 
attention on the details of the document itself and its compliance with both 
substantive and technical legal requirements. These include the proper language 
and technical requirements of state law for authorization, creation, execution, 
acknowledgement, and recording of a deed of trust and other similar matters. 

(4) As a matter of customary practice, this opinion is understood not to 
address title or lien priority issues, even if not expressly excluded, as such issues 
are more appropriately covered by title insurance. 
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5.2 Adequacy of Documents Opinion. 

(a) Sample Opinion Language. 

The Transaction Documents do not omit essential remedies that, in the 
Opinion Giver's experience, are generally found in similar documents for 
comparable real estate secured loan transactions in the Opinion 
Jurisdiction. 

or 

The Deed of Trust contains terms and provisions necessary to permit the 
Lender, following the occurrence of a legally enforceable event of default, 
to exercise the rights and remedies of acceleration of the secured debt and 
foreclosure on the Real Property that are customarily available under the 
laws of the State to secured lenders holding deed of trust liens on real 
property. 

(b) Explanatory Comments. 

(1) The Adequacy of Documents "Opinion" is actually a confirmation 
to the effect that the Transaction Documents reviewed by the Opinion Giver 
include the remedial provisions customarily included in real estate secured loan 
transaction documents in the State. 

(2) The Real Estate Guidelines suggest that Adequacy of Documents 
Opinions should not be requested or given,36 on the basis that the Opinion Giver 
has a conflict of interest in providing legal advice to the lender, which is an 
adverse party.  Nevertheless, the Real Estate Guidelines acknowledge that a 
Company may not be well-served by a refusal of its counsel to give such an 
opinion in instances where the Opinion Recipient and its counsel are located 
outside of the Opinion Jurisdiction, since the refusal to give the Adequacy of 
Documents Opinion might result in the Opinion Recipient hiring local counsel in 
the Opinion Jurisdiction, at the Company's expense. 

(3) Although there may be a technical conflict of interest in giving the 
Adequacy of Documents Opinion, the Company implicitly waives such conflict 
by agreeing to have its counsel deliver the opinions requested by the lender. 

(4) The Adequacy of Documents Opinion should not be requested or 
given when counsel representing the lender in a real estate secured loan 
transaction is licensed to practice in the State. 

                                                 
36  Real Estate Guidelines, supra note 8, § 1.1.b. 
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5.3 Recording Tax Opinion. 

(a) Sample Opinion Language. 

The State of Tennessee (the "State") imposes a recording tax (the "Recording 

Tax") when instruments securing an indebtedness are filed for recording.  
The recording tax is calculated based on the principal amount of the 
indebtedness secured at the rate of $0.115 per $100.00 of indebtedness in 
excess of $2,000.00.  If multiple instruments are filed or recorded to secure 
the same indebtedness, the tax is paid on the first instrument that is filed or 
recorded and if the tax is paid at the County Register's Office, the Register's 
Office will collect a fee of $1.00.  Additional Recording Tax is payable upon 
any increase in the indebtedness and may be payable upon any future filing 
or recording of financing statements, deeds of trust or other instruments in 
the State of Tennessee. 

Tennessee Code Annotated Section 67-4-409(b)(10)-(13) provides that 
nonpayment or underpayment of the Recording Tax, or failure timely to pay 
Recording Tax on an increase of indebtedness, shall not affect or impair the 
effectiveness, validity, priority, or enforceability of the security interest or 
lien created or evidenced by the instrument, but such nonpayment, 
underpayment, or failure to pay, until cured, shall result in the imposition of 
a tax lien in the amount of any Recording Tax and penalties unpaid and 
owing. If the holder of the indebtedness (the "Holder") fails to pay or 
underpays the Recording Tax due, the Holder shall be liable for a penalty, in 
addition to the unpaid tax, in the amount of $250 or double the unpaid tax 
due, whichever amount is greater. The Holder may not maintain an action on 
the secured indebtedness, other than an action limited to an enforcement of 
the Holder's security interest or lien, against the debtor until such 
nonpayment or underpayment of the Recording Tax is cured and such penalty 
is paid. If such an action is commenced and a cure is not effected within a 
time limit set by the court, the debtor may obtain the dismissal of such action, 
without prejudice to refiling in the event of a subsequent cure of nonpayment. 
Notwithstanding the terms of the instrument, if a cure is not effected until 
after the filing of a motion or pleading in which the Holder's noncompliance 
with Tennessee Code Annotated Section 67-4-409 is raised, the Holder may 
not thereafter charge the debtor with the cost of curing such noncompliance, 
and terms in the Transaction Documents would not be enforceable to the 
extent that they provide otherwise. 

Under Tennessee Code Annotated Section 67-4-409(b)(7), the Recording Tax 
may be apportioned and paid on the basis of the ratio of the value of the 
"Tennessee collateral" (as defined in the statute) to the value of all the 
collateral, calculated in accordance with the statute. For this purpose, 
"value" means only that value which the property would command at a fair 
and voluntary sale.  Tennessee Code Annotated Section 67-4-409(b)(7). 
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(b) Explanatory Comments. 

(1) This opinion is essentially a summary of the pertinent provisions of 
the Tennessee recording tax statute.37  The explanation may be stated as a 
qualification rather than an opinion. 

(2) If the indebtedness is secured by collateral in multiple states, such 
that, the last paragraph of the Recording Tax Opinion explains the procedure for 
apportioning the secured indebtedness among such states.  If the indebtedness is 
secured only by property deemed to constitute "Tennessee Collateral" for 
purposes of apportionment under Tennessee Code Annotated 
Section 67-4-409(b)(7), then the last paragraph of the Opinion may be omitted. 

5.4 Qualification of Enforceability Opinion with Respect to Assignments of Rents 
and Leases. 

(a) Sample Qualification: 

We express no opinion whether the assignments of leases, rents and profits in 
either the Deed of Trust or the Assignment of Leases will be deemed a true 
assignment rather than a collateral assignment or security interest. 

(b) Explanatory Comments. 

(1) Many assignments of leases contain language to the effect that the 
assignment is intended to be a true and absolute assignment of the assignor's 
rights in the leases, and an enforceability opinion will implicitly confirm the 
enforceability of such an assignment. 

(2) The determination whether an assignment of leases is an absolute 
assignment or a security interest rests in part upon the language in the assignment 
of leases, but also depends in large part upon the facts of the given situation and 
the intention of the parties. While the available Tennessee decisions provide some 
guidance in distinguishing absolute assignments from collateral assignments or 
security interests, there is no bright line test. For this reason, the Opinion Giver 
not only should avoid giving an express opinion that an assignment of rents and 
leases is an absolute assignment, but also should qualify the enforceability 
opinion as set forth above. 

                                                 
37 Tenn. Code Ann. § 67-4-409(b). 
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VI. UCC Security Interest Opinions 

6.1 Introduction and Scope. 

(a) The discussion in this Report regarding opinions on security interests in 
personal property is not intended to be comprehensive. The TriBar UCC Opinion 
Report38 contains an exhaustive discussion of issues relating to opinions on security 
interests in personal property under Article 9 of the UCC (“Article 9”).39 The TriBar 
UCC Opinion Report has gained broad acceptance as a source of guidance for opinions 
on security interests in personal property.  

(b) This Report is intended to provide additional guidance to Opinion Givers 
rendering personal property security interest opinions under Article 9 of the UCC as 
enacted in Tennessee.40 This part of this Report is limited to Transactions in which 
Tennessee is the only Opinion Jurisdiction41 and Tennessee law applies to each 
component of a UCC security interest opinion:  (i) attachment / creation of the security 
interest, (ii) perfection of the security interest, and (iii) priority of the security interest.42 

(c) Each of the sample opinion paragraphs below limits the opinion to 
security interests under Article 9.  If the opinion language itself is not so limited, the 
opinion letter should contain a separate statement limiting the security interest opinions to 
Article 9.43    

(d) As a matter of customary practice, an opinion that a security interest has 
been created does not include an Enforceability Opinion with respect to the security 
agreement in general, and an Enforceability Opinion does not include an opinion on the 
creation of a security interest.44 Any enforceability opinion should be stated separately, 
and the discussion in Section 4.1 above on the Enforceability Opinion also applies to an 
opinion on the enforceability of a security agreement. 

6.2 Tennessee Non-Uniform Provisions. 

(a) Tennessee’s version of Article 9 is not substantially different from the 
Official Text of Article 9, but does contain a few non-uniform provisions. There may be 
other non-uniform provisions in Tennessee’s version of Article 9, but the following 
appear to be the most significant for opinion purposes. 

                                                 
38 Tribar UCC Opinion Report, supra note 9. 
39  TriBar UCC Opinion Report, supra note 9, § 1 at 1455. 
40  Tenn. Code Ann. § 47-9-101, et. seq. Citations in this Report to the Official Text of the Uniform Commercial 
Code are to UCC Article * or UCC Section *-*** or UCC § *-***. 
41  Opinions are often limited to UCC Article 9 as enacted in a specific jurisdiction. Tribar UCC Opinion Report, 
supra note 9, § 2.1(b) at 1457 
42  See Tenn. Code Ann. §§ 47-9-301 through 47-9-307 as to the law governing perfection, the effect of perfection 
or non-perfection and priority of security interests in various kinds of collateral. See also TriBar UCC Opinion 
Report, supra note 9, §§ 3.2 and 4.2.  
43  See Tribar UCC Opinion Report, supra note 9, § 2.1(b) ( UCC scope limitations) at 1457. 
44  See TriBar UCC Opinion Report, supra note 9, § 2.2 at 1460 
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(1) Tennessee’s version of UCC § 9-108 allows, but does not require, 
the use of the United States Department of Agriculture, Farm Services Agency, 
Farm Serial Number in real property descriptions for collateral consisting of 
crops.45  

(2) Tennessee has added a non-uniform provision with respect to 
security interests in “oil and gas production,” as defined therein46. This Report 
does not address opinions on security interests in this kind of specialized 
collateral.  

(3) Tennessee has a non-uniform version of UCC Section 9-503, with 
respect to the name of the debtor to be used in a financing statement.47 (See 
discussion at Section 6.5(b)(5) below.) 

(b) Tennessee has a non-uniform version of UCC Section 9-516(b), with 
respect to a filing officer’s refusal of certain records. The Tennessee version does not 
include the subsection requiring the type of organization, jurisdiction of organization and 
organizational identification number for an organizational debtor.48 Tennessee’s version 
allows the filing office to reject a financing statement if the office is unable to index the 
filing due to the lack of the debtor’s name. In addition, the filing office may reject a 
financing statement that does not include the Tennessee recording tax statement or is not 
accompanied by payment of the appropriate amount of recording tax, based on the stated 
indebtedness amount.49 (See discussion at Section 6.3 below.) If the filing office rejects a 
financing statement for any of these reasons, filing does not occur.50 

(c) The uniform version of Article 9 excludes from its scope security interests 
created by the state or a governmental unit of the state, if another statute of the state 
expressly governs the creation, perfection, priority or enforcement of such a security 
interest.51 Tennessee’s version includes this provision, and adds a cross-reference to the 
Tennessee Perfection, Priority and Enforcement of Public Pledges and Liens Act52, as an 
example of such a law. Since security interests covered by this Act are outside the scope 
of Article 9, this Report does not address opinions on such security interests.  

6.3 Tennessee Recording Tax.  

(a) An important Tennessee-specific issue for security interest opinions is the 
recording tax (or indebtedness tax) imposed under Tennessee Code Annotated Section 
67-4-409(b) on the filing of financing statements, deeds of trust and other instruments 
evidencing indebtedness. See Section 5.3 above for sample language and explanatory 
comments.  Tennessee Opinion Givers approach opinions regarding the recording tax in 

                                                 
45  Tenn. Code. Ann. §47-9-108(f). 
46  Tenn. Code Ann. § 47-9-338. 
47  Tenn. Code Ann. § 47-9-503. 
48  Tenn. Code Ann. § 47-9-516(b)(5); UCC § 9-516(b)(5)(C)(i)-(iii). 
49  Tenn. Code Ann. § 47-9-516(b)(2). 
50  Tenn. Code Ann. § 47-9-516(b). 
51  UCC §9-109(c)(3). 
52  Tenn. Code Ann. § 9- 22- 101, et. seq. (enacted in 2001). 
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various ways. If the amount or payment of recording tax is not covered by the opinion, it 
is appropriate to include an assumption that the correct amount of recording tax has been 
or will be paid upon the filing of a financing statement. 

(b) Tennessee’s version of Article 9 has some specific non-uniform provisions 
related to the recording tax. A Tennessee filing office may reject a financing statement 
that does not include the Tennessee recording tax statement (“maximum principal 
indebtedness for Tennessee recording tax purposes is $   “)53, or is not 
accompanied by payment of the appropriate amount of recording tax based on the stated 
indebtedness amount.54 If the filing officer rejects a financing statement for either of 
these reasons, filing does not occur.55 

6.4 Attachment of Security Interest. 

(a) Sample Opinion Language. 

The Security Agreement is effective to create in favor of the Lender a valid security 
interest in the collateral described therein, to the extent that a security interest in such 
collateral can be created under Article 9 of the Uniform Commercial Code as in effect in 
the State of Tennessee. 

(b) Explanatory Comments. 

(1) This opinion does not cover the creation of liens or security 
interests under any laws other than Article 9 (such as common law 
assignments.)56  

(2) An opinion on the creation of a security interest necessarily covers 
attachment, since a security interest is only valid (i.e., enforceable) if 
“attachment” has occurred.57 In most cases, a security interest attaches only if 
value has been given, the debtor has rights in the collateral (or the power to 
transfer rights in the collateral) and the debtor has authenticated a security 
agreement that describes the collateral.58  

(3) As a matter of customary practice, the attachment opinion is 
understood not to confirm that the debtor has title to or rights in the collateral.59 It 
is not necessary to include an express assumption or qualification as to title, but it 
is not unusual for an opinion letter to include an express assumption that the 
debtor has rights in the collateral, to specifically exclude any opinion on title, or 
to use language in the opinion indicating that it only covers the rights the debtor 
has.  

                                                 
53  Tenn. Code Ann. § 47-9-516(b)(8). 
54  Tenn. Code Ann. § 47-9-516(b)(2). 
55  Tenn. Code Ann. § 47-9-516(b). 
56  See Tenn. Code Ann. § 47-9-109. 
57 Tenn. Code Ann. § 47-9-203(a)-(b). 
58  Tenn. Code Ann. § 47-9-203(a)-(b).  
59  See Tribar UCC Opinion Report, supra note 9, § 3.3(c) at 1467. 
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(4) As a matter of customary practice, an attachment opinion is 
understood to cover after-acquired collateral (if included in the collateral 
description), subject to an unstated opinion that the security interest will not 
attach until the debtor acquires rights in the collateral.60  

6.5 Perfection by Filing. 

(a) Sample Opinion Language. 

Upon the filing of the Financing Statements in the [Office of the Secretary of State of 
Tennessee], the Lender’s security interest in the collateral described therein will be 
perfected, to the extent that a security interest in such collateral can be perfected by the 
filing of financing statements under Article 9 of the Uniform Commercial Code as in 
effect in the State of Tennessee. 

(b) Explanatory Comments. 

(1) General.  Perfection opinions are generally limited to collateral in 
which a security interest can be perfected under Article 9 as in effect in 
Tennessee. In most cases, a perfection opinion is further limited to the extent that 
a security interest can be perfected by filing financing statements in the State of 
Tennessee. In appropriate cases, however, an opinion may cover perfection under 
Article 9 by possession or control. (See Section 6.7 below).  

(2) Included Opinions.  This opinion confirms that, upon the filing of 
the financing statement in the appropriate office, the security interest will be 
perfected, and necessarily includes a number of underlying opinions as to the 
nature of the collateral, the form of the financing statement (including the debtor’s 
name and the collateral indication), the authorization to file and the correct filing 
office. The Opinion Giver should review the financing statement forms carefully 
and make sure that the legal requirements have been satisfied. 

(3) Filing Collateral.  This opinion is limited to perfection by filing 
under Article 9, although collateral descriptions often include types of collateral 
in which a security interest may not be perfected under Article 9, or may be 
perfected only by non-filing methods. For instance, Article 9 excludes certain 
types of collateral (e.g., insurance policies)61, and federal law pre-empts Article 9 
with respect to perfection of security interests in certain kinds of collateral 
(e.g., copyrights and aircraft).62  A security interest in certain types of collateral 
(e.g., deposit accounts and letter-of-credit rights)63 cannot be perfected by the 
filing of a financing statement. A security interest in certain types of collateral 
(e.g., motor vehicles)64 may be perfected only by other methods (such as noting a 

                                                 
60  See Tribar UCC Opinion Report, supra note 9, § 7.1 at 1489. 
61  See, e.g.,  Tenn. Code Ann. § 47-9-109(d)(8). 
62  See Tenn. Code Ann. § 47-9-109(c)(1), § 47-9-311(a)(1).  
63  See Tenn. Code Ann. § 47-9-312(b). 
64  See Tenn. Code Ann. § 47-9-311(a)(2). 
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lien on a certificate of title65) under applicable state law. These types of collateral 
are therefore not covered by the opinion on perfection by filing. 

(4) Attachment.  This opinion necessarily includes an opinion that a 
valid security interest has been created and has attached. Attachment is a 
necessary prerequisite for perfection.66 If the opinion letter does not include an 
attachment opinion, it is appropriate to assume that the security interest has 
attached. 

(5) Form of Financing Statement. This opinion confirms that the 
financing statement correctly includes the information required to be effective 
under Tennessee Code Annotated Section 47-9-502(a) (name and address of 
debtor, name of secured party, indication of collateral), as well as the items 
necessary to avoid rejection by the filing office under Tennessee Code Annotated 
Section 47-9-516(b).  Tennessee’s version of §516(b)(5)(C) does not require a 
financing statement to indicate the debtor’s “organizational identification 
number” (or absence thereof) for a debtor that is an organization. The financing 
statement must contain the Tennessee recording tax statement (“maximum 
principal indebtedness for Tennessee recording tax purposes is $  
 “), with the appropriate dollar amount inserted into the blank. 67 

(6) Debtor’s Name.  The Opinion Giver should carefully review 
Tennessee Code Annotated Section 47-9-503 as in effect when the opinion is 
given68, to make sure that the debtor’s name used in the financing statement is 
derived from the permitted or required source of information and is accurately 
spelled and punctuated.  Alternatively, the Opinion Giver may include and rely on 
an express assumption that the debtor’s name is correct for this purpose. 

(A) Individual Debtor’s Name.  Tennessee’s version of UCC 
§9-503 provides a limited safe harbor for a financing statement that uses 
the name of an individual debtor as shown on the debtor’s driver’s license 
or identification license issued by the individual’s state of residence.69 
This “identification license” for a Tennessee resident is the photo 
identification license authorized by Tennessee Code Annotated § 55-50-
336.70  

(B) Registered Organization Debtor’s Name.  Tennessee’s 
version of UCC §9-503 provides that a financing statement sufficiently 
indicates the name of a registered organization only if it uses the name 

                                                 
65  See Tenn. Code Ann. § 55-3-126 (certificates of title.) 
66  Tenn. Code Ann. § 47-9-308(a). 
67  Tenn. Code Ann. § 47-9-516(b)(8). The appropriate dollar amount is calculated pursuant to Tenn. Code Ann. . § 
67-4-409(b). 
68  In 2008, Tennessee enacted two successive amendments to Tennessee Code Annotated Section 47-9-503. See 
2008 Tenn. Pub. Acts 648 and 2008 Tenn. Pub. Acts 1109.  
69  Tenn. Code Ann. § 47-9-503(a)(4).  The statute as amended does not require the use of the debtor’s name as 
shown on the driver’s license or identification license, but merely provides that this name is sufficient. 
70  Tenn. Code Ann. § 47-9-503(f).  
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indicated on the debtor’s formation documents that are filed of public 
record in the debtor’s jurisdiction of organization to create the registered 
organization and that show the debtor to have been organized, including 
any amendments to those documents for the express purpose of amending 
the debtor’s name.71 

(C) Absence of Debtor’s Name.  Tennessee’s version of UCC 
§9-516(b) provides that filing does not occur if the filing office refuses to 
accept the financing statement because the office is unable to index the 
filing due to the lack of the debtor’s name.72 

(7) Collateral Indication.  If the opinion letter does not contain 
assumptions with respect to the collateral description, this opinion confirms that 
the indication of the collateral is adequate under Tennessee Code Annotated 
Sections 47-9-108 and 47-9-502. 

(8) Authorization.  This opinion also confirms that the secured party is 
authorized to file the financing statement under Tennessee Code Annotated 
Section 47-9-509. 

(9) Filing Office.  This opinion confirms that the specified office is the 
correct filing office for perfection with respect to the particular collateral 
described in the financing statement. In most cases, the Tennessee Secretary of 
State’s office is the correct office.73  Because local county filing is required for 
collateral consisting of timber or as-extracted collateral (oil and minerals and 
certain related accounts)74, this kind of collateral is generally excluded from the 
perfection opinion, unless particularly important to the Transaction. 

(10) Factual Changes.  As a matter of customary practice, security 
interest opinions do not address the effect of factual changes after the date of the 
opinion letter, unless the opinion expressly covers the maintenance of perfection 
after the date of the opinion.  It is therefore unnecessary to include assumptions as 
to the continuing factual circumstances or qualifications as to the possible need 
for additional filings (such as continuation statements) or other actions if there are 
any changes in such facts (such as a change in the debtor’s name.)75 

6.6 Perfection by Fixture Filing. 

(a) Sample Opinion Language. 

The [Deed of Trust] [Fixture Financing Statement] is in appropriate form 
for filing as a fixture filing in the real property records in the Office of the 

                                                 
71  Tenn. Code Ann. § 47-9-503(a)(1). 
72  Tenn. Code Ann. § 47-9-516(b)(3)(D). 
73  Tenn. Code Ann. § 47-9-501(a)(2). 
74  Tenn. Code Ann. § 47-9-501(a)(1). 
75 See Tribar UCC Opinion Report, supra note 9, § 5.4(a) at 1483. 
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Register of Deeds for       County, Tennessee.  
Upon such filing, Lender’s security interest in the goods attached as 
fixtures to the real property described therein will be perfected, to the 
extent that a security interest in such collateral can be perfected by the 
filing of financing statements under Article 9 of the Uniform Commercial 
Code as adopted in the State of Tennessee. 

(b) Explanatory Comments. 

(1) In Transactions involving loans secured by real property in 
multiple states, local counsel in Tennessee may be asked to opine only on 
perfection by means of a fixture filing, either in the form of a deed of trust or in 
the form of a separate financing statement to be filed in the real property 
records.76 A security interest in fixtures may be perfected either by filing a 
financing statement in the Tennessee Secretary of State’s Office77 or by filing a 
fixture filing in the Register’s Office for the county in which the real property is 
located.78  

(2) This opinion covers the same elements as a general opinion on 
perfection by filing. See the Explanatory Comments in Section 6.5 above. This 
opinion also confirms that the financing statement contains the additional 
information necessary for a fixture filing. The financing statement must indicate 
that it covers fixtures, indicate that it is to be filed in the real property records and 
provide a description of the real property to which the fixture collateral is related. 
If the debtor does not have an interest of record in the real property, the financing 
statement must also provide the name of a record owner of the real property.79  

(3) If the opinion covers a deed of trust, it also confirms that 
Tennessee permits a deed of trust (or mortgage) to be effective as a fixture 
filing.80 In this case, the deed of trust must contain the information required for all 
financing statements81 as well as the information  required for fixture filings 
(except the indication that the deed of trust is to be filed in the real property 
records.)82 

6.7 Perfection by Possession or Control. 

(a) Sample Opinion Language. 

                                                 
76  This Report addresses fixtures because this opinion is requested most frequently for fixtures, but collateral 
consisting of timber to be cut or as-extracted collateral is subject to the same requirements. See generally Tenn. 
Code Ann. § 47-9-501(a)(1)(A) (county filing office); Tenn. Code Ann. § 47-9-502(b) (contents of financing 
statement); Tenn. Code Ann. § 47-9-502(c) (mortgage effective as a financing statement for collateral consisting of 
timber to be cut or as-extracted collateral); Tenn. Code Ann. § 47-9-102(a)(6) (defining as-extracted collateral). 
77  Tenn. Code Ann. § 47-9-501(a)(1). 
78  Tenn. Code Ann. § 47-9-501(a)(1)(B); Tenn. Code Ann. § 47-9-102(a)(40) (defining fixture filing). 
79  Tenn. Code Ann. § 47-9-502(b). 
80  Tenn. Code Ann. § 47-9-502(c). 
81  Tenn. Code Ann. § 47-9-502(a), (b). 
82  Tenn. Code Ann. § 47-9-502(c). 
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Lender’s security interest in the [Instruments] will be perfected upon the Lender’s 
taking possession of the original [Instruments]. 

Lender’s security interest in the [Securities Account] will be perfected upon the 
execution of the [Control Agreement] by Lender, Debtor and Securities 
Intermediary.    

(b) Explanatory Comments. 

(1) Security interests in certain kinds of collateral may be perfected by 
possession (e.g., negotiable documents, goods, instruments, tangible chattel 
paper)83 or control (e.g., securities accounts, other investment property, deposit 
accounts)84. Security interests in certain kinds of collateral can be perfected only 
by possession (e.g., money)85 or only by control (e.g., deposit accounts)86.  

(2) The sample opinions above are provided only as examples. An 
Opinion Giver must first determine if the type of collateral covered by the opinion 
can be perfected by possession or control87, and then determine that the proper 
steps have been taken.88  The collateral covered by the perfection opinion should 
be defined narrowly, and the parties identified properly. The steps necessary to 
achieve “control” are technical and depend on the type of collateral.89  

6.8 Priority of Security Interests. 

(a) Security Interests Perfected by Filing.  A lender may request an opinion 
that the lender’s security interest has priority over all other interests in the collateral. If a 
security interest is perfected by filing, the factual questions and legal rules relating to 
priority require that any opinion on the topic be heavily qualified, and in nearly all cases, 
it adds little to a creation and perfection opinion. In the Committee’s experience, priority 
opinions are not commonly requested or given in Tennessee.90 The Committee also 
believes that it is not common practice for Tennessee Opinion Givers to provide opinions 
as to the Opinion Giver’s review of UCC search results, even if such an opinion is not 
treated as a priority opinion.91  

(b) Security Interests Perfected by Possession or Control.  It is somewhat 
more common for a priority opinion to be given when a security interest is perfected by 

                                                 
83  Tenn. Code Ann. § 47-9-313(a). 
84  Tenn. Code Ann. § 47-9-314(a). 
85  Tenn. Code Ann. § 47-9-312(b)(1). 
86  Tenn. Code Ann. § 47-9-312(b)(1). 
87  The TriBar Opinion Report contains a chart identifying the proper perfection methods for different types of 
collateral.  TriBar Opinion Report, supra note 9, § 4.3 at 1471. 
88  The TriBar Opinion Report contains a thorough discussion of the factual and legal considerations to be taken 
into consideration in giving an opinion on perfection by possession or control.  TriBar Opinion Report, supra note 9, 
§ 4.3(b) at 1475. 
89  See, e.g.,  Tenn. Code Ann. § 47-9-104 (control of deposit account), Tenn. Code Ann. § 47-9-106 (control of 
investment property). 
90  TriBar Opinion Report, supra note 9, § 5.1 at 1477-1485. 
91  See generally, TriBar Opinion Report, supra note 9, §5.2(b) at 1479. 
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possession or control (as discussed in Section 6.7 above). Article 9 includes special non-
temporal rules for the priority of security interests in certain kinds of collateral perfected 
by possession or control.92  An Opinion Giver must first determine if the type of 
collateral covered by the opinion is covered by these rules, and then either establish or 
assume that the factual circumstances are sufficient to entitle the secured party to 
priority.93   

(c) Priority Qualifications.  This Report does not address the extensive 
assumptions and qualifications that would be appropriate in connection with a priority 
opinion.94   

6.9 Qualifications. 

(a) The types of qualifications to be included in a security interest opinion 
depend on both the type of opinion and the nature of the collateral. 

(b) In the absence of a priority opinion, it is not necessary to include the 
lengthy lists of qualifications relating to the rights of other secured parties, purchasers or 
other third parties, whether under the UCC (e.g., buyers in the ordinary course of 
business) or under other law (e.g., tax liens).95 

(c) If no priority opinion is given, it is not necessary, but not unusual, for the 
opinion letter expressly to exclude an opinion on priority. If a priority opinion is given, it 
is advisable to include a qualification limiting the scope of the opinion appropriately. 

(d) Since security interest opinions do not address factual changes after the 
date of the opinion letter, as a matter of customary practice it is not necessary to include 
qualifications as to the filing of continuation statements or other amendments that may 
become necessary as a result of changed circumstances.96 

(e) It is not unusual for Opinion Letters to expressly exclude certain kinds of 
collateral from the attachment or perfection opinions, although the wording of the Sample 
Opinions in Sections 6.4, 6.5 and 6.6 make express exclusion unnecessary in most cases. 
For instance, Article 9 excludes certain types of collateral (e.g., insurance policies)97, 
which, therefore, are not covered by any of the Sample Opinions.  Federal law pre-empts 
Article 9 with respect to perfection of security interests in certain kinds of collateral 
(e.g., copyrights and aircraft)98 and therefore the perfection opinion does not cover such 
collateral.  A security interest in certain types of collateral (e.g., deposit accounts and 

                                                 
92  See, e.g.,  Tenn. Code Ann. § 47-9-327 (deposit accounts), § 47-9-328 (investment property), § 47-9-330 
(purchasers of instruments and chattel paper), § 47-9-331 (purchasers of instruments, documents and securities 
under other chapters). 
93  See generally TriBar Opinion Report, supra note 9, § 5.3 at 1482. 
94  See generally TriBar Opinion Report, supra note 9, § 5.2 at 1478 
95 See generally TriBar Opinion Report, supra note 9, § 5.4 at 1483. 
96 See TriBar Opinion Report, supra note 9, § 5.4 at 1483. 
97  See, e.g.,  Tenn. Code Ann. § 47-9-109(d)(8). 
98  See Tenn. Code Ann. § 47-9-109(c)(1), § 47-9-311(a)(1).  
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letter-of-credit rights)99 cannot be perfected by the filing of a financing statement, and 
those types of collateral are therefore not covered by the opinion on perfection by filing. 
A security interest in certain types of collateral (e.g., motor vehicles)100 may be perfected 
only by other methods (such as noting a lien on a certificate of title101) under applicable 
state law, and will not be covered by the opinion on perfection by filing. Express 
exclusions are appropriate for types subject to local filing rules (e.g., minerals, as-
extracted collateral and timber) and for types of collateral that require a more specific 
collateral description (e.g., commercial tort claims and consumer goods). 

                                                 
99  See Tenn. Code Ann. § 47-9-312(b). 
100  See Tenn. Code Ann. § 47-9-311(a)(2). 
101  See Tenn. Code Ann. § 55-3-126 (certificates of title.) 
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VII. Other Commonly Requested Opinions 

7.1 Usury Opinion. 

(a) Sample Opinion Language. 

The "Interest Rate" (_____%) under the Agreement is not usurious or 
otherwise unenforceable under the law of the State of Tennessee. The 
maximum variable rate of interest that may be charged in the State of 
Tennessee is statutorily defined as the "applicable formula rate" which at any 
given time is the greater of (a) the "formula rate" in effect at such time, or (b) 
the "formula rate" last published in the Tennessee Administrative Register 
prior to such time.  The "formula rate" means an annual rate of interest four 
(4) percentage points above the average prime loan rate or the average 
short-term business loan rate, however denominated for the most recent week 
for which such an average rate has been published by the Board of 
Governors of the Federal Reserve System of the United States, or twenty-four 
percent (24%) per annum, whichever is less.  Interest for the purposes of the 
statute is calculated on the basis of a year of 365 or 366 days, as appropriate.  
No opinion is given herein with respect to any other rate of interest in the 
Transaction Documents. 

No opinion regarding the enforceability or compliance with State usury 
statutes is given with respect to any loan fees, late charges or prepayment 
premiums or penalties.  To comply with the law of the State of Tennessee, all 
loan fees and charges must not exceed those loan charges, commitment fees, 
and brokerage commissions permitted by Tennessee Code Annotated Section 
47-14-113. Commitment fees may only be charged if there is a written 
commitment; and the collection of commitment fees is limited to 
compensation that is fair and reasonable for the detriment suffered or the 
commitment made by the lender, considering the condition of the money 
market, the interest rates then prevailing, the creditworthiness of the 
borrower, the likelihood of the loan being made, and interest rate and other 
terms contained in the loan commitment.  Brokerage commissions are limited 
to compensation that is fair and reasonable for the services performed, 
considering the condition of the money market, the creditworthiness of the 
borrower, the custom in the market place, the interest rate to be paid, the 
nature and value of the security, and other relevant factors.  Loan charges 
may be collected only pursuant to a written contract, and shall be limited to 
those loan charges agreed to in the contract; provided that no such charges 
may be validly agreed to in such a contract other than those that are fair and 
reasonable compensation for some expense incurred or to be incurred or 
some service rendered or to be rendered, to or on behalf of the borrower, in 
connection with a particular loan.  In any event, no such loan or contract 
shall include, except as a part of interest, charges for costs indirectly related 
to that loan or contract, including, but not limited to, overhead of the lender, 
loan losses, and charges for services performed by officers or employees of 
the lender unless such services are rendered directly for (y) inspecting and 
verifying the collateral securing the loan, and (z) collection thereof. 
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(b) Explanatory Comments. 

(1) The Enforceability Opinion implicitly includes an opinion that the 
interest rates charged in the Transaction Documents are not usurious.  
Nevertheless, given the variety of factors that affect the calculation of an interest 
rate, it is prudent to give an express Usury Opinion, so that the Opinion Giver 
may expressly state the factual information and/or assumptions on which the 
Usury Opinion is based and the exceptions or qualifications to the opinion. 

(2) Care should be taken to identify and consider separately every rate 
of interest contained in the Transaction Documents. Usually, Transaction 
Documents provide for a "default rate" in addition to the stated rate of interest. 

(3) If a loan bears interest at a variable rate, consider giving this 
opinion as to the initial rate of interest only. 

(4) If a usury opinion is not intended to be given, it should be 
expressly stated in the Opinion Letter. 

(5) The explanation in the second paragraph of the Sample Opinion 
may be stated as a qualification rather than an opinion. 

(6) [Note about loan docs that use 360 day years; do we want to say no 
opinion is given with respect to interest calculated on 360 day year?  John 
Popham comment] 

7.2 Choice of Law Opinion – Promissory Notes. 

(a) Sample Opinion Language. 

Section 47-14-119 of the Tennessee Code Annotated provides as follows: 

In any transaction otherwise subject to this chapter which is not 
subject to the disclosure requirements of the Federal Consumer 
Credit Protection Act, where the transaction bears a reasonable 
relationship to this state and also to another state or nation, the 
parties may agree in the written contract evidencing such 
transaction that the laws of this state or of any other such state or 
nation shall govern their rights and duties with respect to interest, 
loan charges, commitment fees, and brokerage commissions. 

For the purposes of the opinion given in this paragraph, we have made the 
following assumptions [select those factors or add other similar factors 
that support the choice of law of another state]: 

1. the negotiation of the Transaction Documents took 
place in the state of ________________; 
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2. execution of the Transaction Documents will take 
place in the state of ______________________; 

3. funding of the loans contemplated by the 
Transaction Documents will take place in the state of 
_________________; 

4. all payments under the ________________ will be 
paid to Lender in ____________________; 

5. a portion of the collateral standing as security for 
the ___________________________ under the Transaction 
Documents is located in states other than the State; 

6. the Borrower is domiciled in the state of 
____________; and 

7. the Lender is domiciled in the state of 
_______________. 

(b) Explanatory Comments. 

(1) Tennessee Code Annotated Section 47-14-119 provides a statutory 
choice of law rule specifically applicable to usury issues (i.e., interest, loan 
charges, commitment fees and brokerage commissions). 

(2) The Opinion Giver should determine from the facts, as assumed or 
otherwise established, that there is a reasonable relationship between the 
Transaction and the state whose law is selected.  The assumptions stated above 
include some common factual circumstances, but each Transaction must be 
analyzed independently. 

7.3 Choice of Law Opinion – Other Transaction Documents. 

(a) Sample Opinion Language. 

For the purposes of the opinion given in this paragraph, we have made the 
following assumptions [select those factors that support the choice of law 
of another state]: 

1. the negotiation of the Transaction Documents took 
place in the state of ________________; 

2. execution of the Transaction Documents will take 
place in the state of ______________________; 
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3. funding of the loans contemplated by the 
Transaction Documents will take place in the state of 
_________________; 

4. all payments under the ________________ will be 
paid to Lender in ____________________; 

5. a portion of the collateral standing as security for 
the ___________________________ under the Transaction 
Documents is located in states other than the State; 

6. the Borrower is domiciled in the state of 
____________; and 

7. the Lender is domiciled in the state of 
_______________. 

The choice of law provisions set forth in the Transaction Documents 
should be respected by a court in the State.  Several Tennessee cases hold 
that the parties can be bound by the laws of another state where the 
contract is made in good faith, and expresses their agreement to be bound 
by the laws of such state, Based upon the rationale of such cases, it is our 
reasoned opinion that in a properly presented case, a final opinion of the 
appellate courts of the State should uphold the enforceability of the choice 
of law provisions contained in the Transaction Documents. 

(b) Explanatory Comments. 

(1) This language would be used in rendering an opinion on the 
enforceability of the choice of law provisions in Transaction Documents if the law 
of a state other than the State of Tennessee is selected. 

(2) See, e.g., Deaton v. Vise, 210 S.W.2d 665 (Tenn. 1948); Goodwin 
Bros. Leasing v. H. & B. Inc., 597 S.W.2d 303 (Tenn. 1980). 

7.4 Lender Qualification Opinions. 

(a) Sample Opinion Language. 

The TBCA (the "Act") provides that a foreign corporation may not 
transact business in the State until it obtains a certificate of authority 
("Certificate of Authority") from the Secretary of State.  The Act does not 
provide a specific exemption relative to the making of loans by foreign 
corporations, but it provides that the following, among other activities, do 
not constitute doing business in the State: 

"(7) Creating or acquiring indebtedness, deeds of trusts, 
mortgages, and security interests in real or personal property; 
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(8) Securing or collecting debts or enforcing mortgages, deeds 
of trust, and security interests in property securing the debts; 

(9) Owning, without more, real or personal property; 
provided, that for a reasonable time the management and rental of 
real property acquired in connection with enforcing a mortgage or 
deed of trust shall also not be considered transacting business if 
the owner is attempting to liquidate the owner's investment and if 
no office or other agency therefor, other than an independent 
agency, is maintained in this state; 

(10) Conducting an isolated transaction that is completed within 
one (1) month and that is not one in the course of repeated 
transactions of a like nature; or 

(11) Transacting business in interstate commerce." 

Tenn. Code Ann. § 48-25-101 (1988). 

Assuming that the Transactions contemplated by the Transaction 
Documents are the only connections that the Lender has with the State, we 
are of the opinion that the Lender (i) does not need to obtain a Certificate 
of Authority to transact business in the State and (ii) does not need to 
appoint an agent for service of process within the State. 

To the extent that a foreign corporation is required to obtain a Certificate 
of Authority and fails to do so, it may remedy such situation by applying 
for a Certificate of Authority at a future date by submitting the required 
application and information for a Certificate of Authority and paying an 
amount equal to treble the amount of all fees, penalties and taxes, plus 
interest, that would have been imposed by the laws of the State upon such 
corporation had it duly applied for and received a Certificate of Authority 
as required by the TBCA, and thereafter had failed to file all required 
reports (Tenn. Code Ann. § 48-25-102).  If so remedied, such failure 
would not prohibit Lender from exercising its available remedies under 
the Transaction Documents, subject to the qualifications stated herein.  A 
foreign corporation filing an application for a certificate of authority to 
do business in the State must pay a filing fee of $600. 

(b) Explanatory Comments. 

(1) In rendering this opinion, use care to distinguish between 
qualification to do business as a foreign corporation pursuant to the TBCA and 
qualification to do business for franchise and excise tax purposes.102 

                                                 
102 See supra note 21. 
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(2) The last paragraph of the Sample Opinion should not be necessary 
unless specifically requested. 

7.5 No Litigation Opinions. 

(a) Sample Opinion Language. 

Except as set forth in Schedule ______ of the [Loan Agreement], we are 
not representing the Company in any pending litigation in which it is a 
named defendant [, or in any litigation that is overtly threatened in writing 
against it by a potential claimant,] that challenges the validity or 
enforceability of, or seeks to enjoin the performance of the Transaction 
Documents. 

or 

We hereby confirm to Lender, pursuant to the request set forth in Section 
[___] of the [Loan Agreement], but without investigation, analysis, or 
review of court or other public records or our files, other than our 
litigation docket and information provided to us by the Company, that to 
our Actual Knowledge, there are no actions or proceedings against the 
Borrower, pending or overtly threatened in writing, before any court, 
governmental agency or arbitrator that (i) seek to affect the enforceability 
of the Transaction Documents, or (ii) except as disclosed in [the Loan 
Agreement or an exhibit, annex or schedule thereto] [an officer's 
certificate], come within [the objective standard established in the Loan 
Agreement for disclosure of such matters] [other objective threshold]. 

(b) Explanatory Comments. 

(1) The first Sample Opinion above was taken from the Boston Form 
of Streamlined Opinion.103 

(2) The second Sample Opinion above is a broader version and should 
be limited by the "Actual Knowledge" of the Opinion Giver.  Actual Knowledge 
can be defined in the opinion as follows: 

As used in this Opinion Letter, the phrase "Actual Knowledge" means the 
conscious awareness of facts or other information, without inquiry, by 
____________________________, the lawyer[s] in this firm primarily 
responsible for the representation of the Company. 

(3) The "No Litigation" Opinion is actually not an "opinion" (i.e., an 
expression of professional judgment regarding a distinct legal issue), but a 
confirmation of factual information. 

                                                 
103  Donald W. Glazer & Stanley Keller, A Streamlined Form of Closing Opinion Based upon the ABA Legal 
Opinion Principles, 61 BUS. LAW. 389 (2005). 
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(4) A "No Litigation" Opinion may be fraught with risk for the 
Opinion Giver.  In Dean Foods Co. v. Pappathanasi,104 a law firm that rendered a 
"No Litigation" opinion that proved to be incorrect was found to be liable for 
damages to the Opinion Recipient.  The Court found that the Opinion Giver had 
not fulfilled its duty of diligence to the Opinion Recipient before delivering the 
incorrect opinion. 

(5) If giving a "No Litigation" Opinion, consider having the Company 
deliver a certificate regarding litigation and ensure that the Company consents to 
the disclosure of litigation to the Opinion Recipient. 

(6) Consider giving the "No Litigation" Opinion only as to litigation 
affecting the Transaction, as opposed to litigation affecting the Company 
generally. 

(7) The "No Litigation" Opinion can be further limited to include only 
litigation that might have a material, adverse effect on the Transaction.  In that 
event, the Opinion Preparer and the Opinion Recipient should agree upon a 
standard of materiality that will be included in the Opinion Letter. 

7.6 No Violation of Law Opinions. 

(a) Sample Opinion Language. 

Execution and delivery by the Company of, and performance by the 
Company of its payment obligations in, the Transaction Documents are 
not prohibited by applicable provisions of, and do not subject the 
Company to a fine, penalty or other similar sanctions under, any statutory 
law or regulation of the State.  Our opinion in this Paragraph relates only 
to statutory laws and regulations that we, in the exercise of customary 
professional diligence, would reasonably recognize as being directly 
applicable to the Company, the Transaction, or both. 

(b) Explanatory Comments. 

(1) Opinions to the effect that the Company is in compliance with all 
laws and regulations are inappropriate.  The time and expense of the diligence 
required to support such a comprehensive opinion far outweigh its usefulness to 
the Opinion Recipient.  This opinion therefore should be limited to the particular 
Transaction. 

(2) The Sample Opinion is consistent with the Principles, which 
provide that when an Opinion Letter limits its coverage to specified statutes or 
regulations, the Opinion Letter should not be read to cover the substance or effect 

                                                 
104  Dean Foods Co. v. Pappathanasi, No. Civ.A. 01-2595 BLS, 2004 WL 3019442, at *1 (Mass. Super. Dec. 3, 
2004). 
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of other statutes or regulations.105  In addition, the Principles provide that an 
Opinion Letter covers only law that a Opinion Giver in the applicable jurisdiction 
exercising "customary professional diligence would reasonably be expected to 
recognize as being applicable to the entity, transaction, or agreement to which the 
Opinion Letter relates."106  Furthermore, the Principles state that an Opinion 
Letter is not to be read to cover municipal or other local laws unless it does so 
expressly.107 

(3) The second sentence in the Sample Opinion may alternatively be 
stated as a qualification applicable to all opinions, and should be understood to 
apply even if not expressly stated. 

(4) Opinion Givers may consider including in the qualification portion 
of the opinion a list of relevant laws excluded from the opinion, such as land use, 
zoning, tax, usury, antitrust, securities, OSHA, ERISA and banking.  There is 
some risk in including such a list, as it is virtually impossible to list all the laws 
that do not apply in a particular situation. The Principles suggest that even though 
certain laws would be expected to have application to a transaction, such as 
securities, tax and insolvency laws, they "are understood as a matter of customary 
practice to be covered only when an opinion refers to them expressly."108 

                                                 
105 Legal Opinion Principles, supra note 6, § II.A. 
106  Id. § II.B. 
107 Id. § II.C. 
108 Id. § II.D. 
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VIII. Assumptions 

8.1 Sample Assumptions. 

In rendering the foregoing opinions, we have relied, without investigation, upon 
the assumptions set forth below: 

(a) Natural persons who are involved in the Transaction on behalf of 
the Company, have sufficient legal capacity to enter into and perform the 
Transaction or to carry out their role in it. 

(b) The Company holds the requisite title and rights to any property 
involved in the Transaction. 

(c) Each party to the Transaction (other than the Company) has 
satisfied those legal requirements that are applicable to it to the extent necessary 
to make the Transaction Documents enforceable against it. 

(d) Each party to the Transaction (other than the Company) has 
complied with all legal requirements pertaining to its status as such status relates 
to its rights to enforce the Transaction Documents against the Company. 

(e) Each document submitted to us for review is accurate and 
complete, each such document that is an original is authentic, each such 
document that is a copy conforms to an authentic original, and all signatures on 
each such document are genuine. 

(f) Each public authority document is accurate, complete, and 
authentic and all official public records (including their proper indexing and 
filing) are accurate and complete. 

(g) There has not been any mutual mistake of fact or 
misunderstanding, fraud, duress or undue influence. 

(h) The conduct of the parties to the Transaction has complied with 
any requirement of good faith, fair dealing and conscionability. 

(i) Lender and its agents have acted in good faith and without notice 
of any defense against the enforcement of any rights created by the Transaction 
Documents. 

(j) There are no agreements or understandings among the parties, 
written or oral, and there is no usage of trade or course of prior dealing among 
the parties that would, in either case, define, supplement or qualify the terms of 
the Transaction Documents. 

(k) All statutes, judicial and administrative decisions, and rules and 
regulations of governmental agencies, constituting the law of the Opining 
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Jurisdiction are generally available (i.e., in terms of access and distribution 
following publication or other release) to lawyers practicing in the Opining 
Jurisdiction, and are in a format that makes legal research reasonably feasible. 

(l) The constitutionality or validity of a relevant statute, rule, 
regulation or agency action is not in issue unless a reported decision in the 
Opining Jurisdiction has specifically addressed but not resolved, or has 
established, its unconstitutionality or invalidity. 

(m) Other agreements and court orders covered by this Opinion Letter 
would be enforced as written. 

(n) The Company will not in the future take any discretionary action 
(including a decision not to act) permitted under the Transaction Documents that 
would result in a violation of law or constitute a breach or default under any 
other agreement or court order. 

(o) The Company will obtain all permits and governmental approvals 
required in the future, and take all actions similarly required, relevant to 
subsequent consummation of the Transaction or performance of the Transaction 
Documents. 

(p) All parties to the Transaction will act in accordance with, and will 
refrain from taking any action that is forbidden by, the terms and conditions of 
the Transaction Documents. 

(q) The Deed of Trust and Assignment of Leases and Rents have been 
or will be duly recorded and/or filed in all places necessary (if and to the extent 
necessary) to create the lien as provided therein. 

(r) The description of the Property is accurate and is sufficient under 
law (i) to provide notice to third parties of the liens and security interests 
provided by the Transaction Documents and (ii) to create an effective contractual 
obligation under law. 

8.2 Explanatory Comments. 

(a) By including the foregoing list of sample assumptions in this Report, the 
Committee does not intend to recommend or encourage the inclusion of any or all of such 
assumptions in an Opinion Letters.  In fact, the Principles suggest that certain factual 
assumptions of general application do not need to be expressly stated, such as 
assumptions that copies of documents are identical to the originals, signatures are 
genuine and the parties other than the Opinion Giver's client have the power to enter into 
the Transaction.109 

                                                 
109 Legal Opinion Principles, supra note 6, § III.D. 
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(b) Assumptions are fact substitutes.  Opinion Givers are often permitted by 
the Opinion Recipient to rely upon assumptions when (i) information is not available (or 
is only available at substantial cost or delay), (ii) the facts being assumed relate to the 
Opinion Recipient, or (iii) the cost of establishing the facts exceeds the likely benefit to 
the Opinion Recipient (often because of the improbability that the facts as assumed 
would prove to be untrue).110 

(c) If an assumed fact that is essential to an opinion appears to be irregular on 
its face or does not pass the "smell test," then the Opinion Giver has an obligation to 
investigate further. 

(d) Often Opinion Givers serve as local counsel in multistate real estate 
secured loan transactions, in which the Company is organized in another state and is 
represented by lead counsel, who is responsible for giving the status, authority and 
execution and delivery opinions.  In such cases, it is appropriate for the Opinion Giver to 
include the following additional assumptions: 

(a) The Company is a [type of entity], duly formed and validly existing in the 
state of __________________. 

(b) All actions or approvals by the Company necessary to bind the Company 
under the Transaction Documents have been taken or obtained. 

(c) The Company has duly executed and delivered the Transaction Documents 
for valid consideration. 

                                                 
110 TriBar II, supra note 4, § 2.3, at 615. 
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IX. Afterword 

This Report is the culmination of an effort, begun in October 2008, by members of the 
Committee to draft an opinion report that Tennessee lawyers will find useful in their practices.  
While much of the Report represents the unanimous (or nearly unanimous) views of the 
Committee, there were more than a few sections of the Report that provoked vigorous (but 
always respectful) debate among the members. 

The Report has been approved by the Board of Governors of the Tennessee Bar 
Association, but such approval does not elevate the Report to the status of "black letter law".  
Rather, the Report represents the collective views of the members of the Committee, all of whom 
have devoted many hours of time to the study and consideration of third-party opinion letters and 
opinion practice.  The Committee also recognizes the ongoing evolution of customary practice, 
both in Tennessee and nationally. 

We hope that you find this Report to be a valuable resource. 
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