
PROPOSED REVISION OF LOCAL RULE 23.03 (Court Approval of Settlements) 
 
 In the case of Kirk v. St. Michael Motor Express, Inc., (No. M2007-01058-WC-
R3-WC, 2008 WL 4072063, September 2, 2008), the Tennessee Supreme Court’s Special 
Worker’s Compensation Panel wrote 

[W]hen an employee is unrepresented in a workers’ 
compensation settlement, the highest degree of care should be 
used by the reviewing judge to make sure that the rights of the 
employee are being upheld under the Compensation Laws. 

(copy attached). 
 Several principles have been considered:  

(a)    settlements of disputes are favored by the courts,  
(b) settlements of workers’ compensation claims when an 
employee is unrepresented required the reviewing judge to use a 
high degree of care to insure that the rights of the employee are 
upheld,  
(c)  settlements of workers’ compensation claims by  affidavit are 
disfavored by the courts because the better practice would clearly 
include personal examination by the trial judge.  However, the 
current statute does not require the personal appearance of the 
employee before the court at a settlement approval hearing. 

 Accordingly, Davidson County Local Rule 23, Negotiations and Settlements in 
Civil Cases, should be revised as follows: 
  § 23.03  Court Approval of Settlements 
 (a) In the event a minor or incompetent person is not represented by counsel, 
the court may require that a guardian ad litem be appointed for the person if the court is 
not satisfied with the proposed settlement, and in that event, the fee of said guardian ad 
litem will be taxed as part of the costs. 
 (b) In the event a workers’ compensation settlement is presented upon 
affidavit of the employee, whether represented or unrepresented, the following 
information, at a minimum, must be set forth in the affidavit: 
  i. Full name of the employee, date of birth, full home address, 
highest level of education attained and any additional training or expertise that the 
employee may have; 
  ii. The justification for the employee’s absence from the settlement 
hearing, specifying what, if any, hardship the employee will incur by attending the 
hearing and/or other reason(s) explaining the employee’s absence from the hearing; 
  iii. A brief description of (a) the injury, (b) the impairment rating(s) 
and the agreed upon disability rating (the amount of the disability), (c) the total amount 
paid for medical expenses, (d) all of the temporary total disability payments (and if 
applicable, all permanent partial disability payments) that have been made as of the date 
of the settlement hearing, (e) all other payments, advances, credits or debits and (f) the 
total amount of the proposed settlement;  
  iv. The employee’s workers’ compensation rate used to compute the 
settlement; 



  v. An acknowledgement by the employee to his or her right by statute 
to future medical benefits as it relates to the injury.  The employee must specifically 
ratify that portion of the settlement that alters/excludes/modifies the statutory provision 
for future medical benefits and instead sets out an alternate arrangement. 
  vi. Whether the employee retains the right to reconsideration and if so, 
a statement that notifies the employee of the time period during which the award may be 
reconsidered and under what conditions; 
  vii. An acknowledgement by the employee of his or her right to return 
to work without retaliation for having sought worker’s compensation benefits 
  viii. The status of the employee with the employer after the hearing; in 
those cases where the employee is not returning to work, the justification for the lack of 
the return to work status; 
  ix. The acknowledgement of the employee’s right to seek a second 
medical opinion at the employee’s expense and whether the employee declined to seek 
one; 
  x. The justification for a lump sum payment of benefits if proposed as 
part of the settlement; structured settlements must be fully explained, particularly if the 
employee is disabled to the extent that he or she unable to attend the hearing.  
  x. An employee’s waiver of notice, venue and the right to a trial, with 
an acknowledgement by the employee that a judge might award a greater or lesser 
amount than the proposed settlement; 
  xi. The factor(s) considered by the employee when an award is less 
than the statutory amount to which the employee might be entitled;  
  xii. That the employee sought legal assistance at his or her own 
expense and waived the right to do so.  If the employee sought legal assistance, what 
caused the employee to appear without representation at the hearing. 
  xiii. Additional factors  including language that the employee is not 
eligible for or receiving Medicaid, provisions for Social Security language, Medicaid set 
asides, etc. 
  
.   


